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Abstract

Studies have shown that human papillomavirus (HPV) infection is responsible for more than
90% of the cases of cervical cancer worldwide. Identifying risk factors that lead to cervical
cancer has depended mainly on case-control studies. To determine the risk factors, we used
face-to-face interviews with women who had the cervical cancer and women who had negative
Pap smear at Oncology Unit, Hospital Kuala Lumpur. We measured the socio-demographic,
sexual behaviour, reproductive history, smoking habit, birth control method and family history
association with cervical cancer. Among cervical cancer women, Chinese race, no formal or
primary education, unemployed and had less than RMZ1000 household incomes were
significantly associated with increased cancer risk. Sex with multiple partners was associated
with a 5.7-fold increase in risk. High parity and age of menarche at age less than 12 years old
also increase the risk of getting cervical cancer about 20.8 times and 2.4 times, respectively.
Ever smoking was associated with a 6.3-fold increase in risk, and there was significant trends
of increased risk with years of smoking (p=0.001). Other significant risk factors of increased
risk included the Combined Oral Contraceptive pill (COCP) use more than five years and
family history of cervical cancer or other cancer. In conclusion, reproductive history, sexual
behaviour, COCP use, smoking, family history and as well as the socio-demographic pattern
were observed increase the risk of cervical cancer in this population.

Keywords: Malaysia, Oncology Ward, Breast cancer, Oral contraceptive, sexual behaviour
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Malaysia located at the heart of Southeast Asia is a developing country with about 29
million populations and 67.6% of the population consists of women aged between 15 to 64
years (MOH, 2012). Currently, this country observing an epidemiological transition due to
urbanization, industrialization, changes of lifestyle, population and aging growth which
contributing to the trend of incidence and prevalence of new cases increasing rapidly.

The burden of reproductive cancer counting cervical cancer is increasing in both
developed and developing countries. In many of the regions of the world, cervical cancer now
the most frequently occurring malignant diseases associated with 18% of all female cancer and
one of the leading cause of cancer death in women (Ferlay, Shin, Bray, Forman, Mathers, &
Parkin, 2010). Worldwide, cervical cancer is the fifth most common cause of cancer death
following lung cancer, stomach cancer, liver cancer, and colon cancer. In 2005, cervical cancer
caused 502,000 deaths and 80 % of global cervical cancer mortality and morbidity are in low
middle income countries (Ferlay et al, 2010; Ramiya,2011).

The peak occurrence of cervical cancer in developed countries is above the age of 30
years and the trends equated to Malaysia. Overall age standardized incidence rates were 12.2
per 100,000 women. An increasing trend in the incidence rates of the cervical cancer increased
with age after 30 years and has been reported peak at the ages 60-69 by registries of National
Cancer Registry Project (Ministry of Health, 2006). Cervical cancer is the third most common
cancer among women in Malaysia and the fourth cause of death in Malaysia (Ferlay et al. 2004,
MOH, 2012). Total of 1,557 and 847 cases of cervical cancer cervix registered with National
Cancer Registry in 2003 and 2007 respectively. The overall incidence rate for cervical cancer in
Malaysia was 19.7 per 100,000 populations. Majority at the advanced stage with highest at
stage Il 34% stage 11l 26 %, stage 1 21%, and stage IV was 19% when they were diagnosed
(Lim & Yahaya 2004; Ministry of Health, 2006).

Human papillomavirus (HPV) is recognized as the main cause of cervical cancer
particularly type 16 and 18. This virus found to infect the cell in the basal layer of squamous
epithelium (Ha et al. 2004). Thus, infection caused by HPV found in various body sites, such as
genital tract, skin, conjunctiva, larynx, tracheobronchial mucosa, oesophagus and oral cavity
(Syrjanen et al. 1988). In addition, substantial studies suggesting this virus is carcinogenic,
which lead to the uncontrolled growth of cell and further will develop the malignant lesions at
the site of infection such as cervical carcinomas depends on its potential.

Nevertheless, the present of HPV alone is not sufficient to cause cervical cancer, but
this must have associated with the characteristics of the virus, host and also the environment.
These co-factors have been frequently reported influencing the progression from infection to
cancer (Plummer et al. 2003). Previous epidemiological studies have obviously verified that the
importance of cofactors such as first pregnancy at an early age, family history, use of oral
contraceptives, and having sexual intercourse before age 18 years old in cervical carcinogenesis
(American Society, 2006). Previous study also have clearly demonstrated that the lifestyle
significantly influence this infection. Women who like to change sexual partners, engaged in
early sexual activity and having HPV infection that spreads during sexual intercourse are high
risk in getting cervical cancer (Nor Hayati, 2003).

Apart from that, the socio-demographic factors are also associated with the risk factors
of cervical cancer among women. For instance, ethnicity has a close association with the risk
for getting cervical cancer as this is proven by the research showed that Chinese women having
the highest incidence of cervical cancer with 28.8 followed by Indians (22.4) and Malay 10.5
per 100,000 populations (Lim & Yahaya, 2004). The epidemiology studies of cofactor for
cervical cancer have a count on primarily on case-control designs (Plummer et al. 2003). The
designation of risk factors can help determine the group at predominantly higher risk and can
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lead to novel preventive strategies (Chichareon et al. 1998). However, current knowledge of
the aetiology of cervical cancer remains incomplete (Plummer et al. 2003).

Cervical cancer is perhaps the most curable form of any human cancer if detected at the
precancerous stage, and it has been the significantly beneficial and the cheapest reproductive
cancer control program in Malaysia as well as developing countries where cervical cancer is a
significant cause of morbidity and mortality.

Remarkable progress has been made in preventing and controlling of cervical cancer
caused by HPV. Two different vaccines have been developed to prevent infection from HPV 16
and 18. In addition, one of these vaccines is known in providing additional protection against
HPV 6 and 11 that causing genital warts. Both vaccine need to administered with 3 doses given
to female aged 9-26 years and most effective if given before the female’s first sexual encounter.
Although the vaccine is available, however, in developing countries like Malaysia, national
HPV vaccination programme has not been implemented full pledge because of the vaccine
price is expensive.

By earlier detection and identifying pre-cancerous lesions using cytology based Pap
smear screening, these lesions can be treated before they progress to cancer, thus, produce
better prognosis and reducing of incidence and mortality (Eddy 1990; Miller, Nazeer, & Fonn,
2000). Even though cytology based screening is resource intensive in term of equipment and
manpower, it is the most effective method of screening programmes at the population level
employed in the developing countries. The cervical cancer screening programme was
established in 1969 in promoting of early detection of precancerous cervical cancer among the
target group of women aged 20-65 years (MOH, 2004 (Ministry of Health, 2008).

Statement of problem

Despite 80 % incidence and prevalence of cervical carcinoma occurring in developing
countries, just 5 % of women come forward for cervical abnormalities screening (WHO, 2006).
However, little is known about the factors that hinder Malaysian women from taking up
screening.  Therefore, any intention to increase the screening rates among women, the
understanding about the risk factor associated with cervical cancer is highly essential (Wong et
al. 2009).

Exposure to potential cofactors for cervical cancer varies substantially between
countries (Moreno et al. 2002). Although the precise mechanisms of individual co-factors that
contribute to the process of carcinogenesis are unknown (Tay et al. 2008), nonetheless,
identifying of the risk factors for each of different communities has crucial implications for
primary prevention of cervical cancer and future research initiatives. This study was conducted
to determine the risk factor that involved in cervical cancer, using case-control design among
women who had positive Pap smear as case subjects and among women who had negative Pap
smear at Oncology Unit, Kuala Lumpur.

Method

Study Design and Population

This was hospital based case-control study that involved 374 women who were
diagnosed to have cervical cancer 6 months or one year ago in Oncology Unit of Hospital
Kuala Lumpur (HKL), Malaysia as case subjects. Control subjects were women with normal
cervical smear who were selected from the same hospital. This study was conducted from 1st
November 2010 until 31st January 2011. The inclusion criteria for case subject were that they
had a histologically confirmed cervical cancer only and either attended the Obstetrics and
gynaecology (O&G) clinic or were admitted in the Oncology of same hospital. For control
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subjects; women who had not undergone Pap smear test must be excluded from the study. Case
and control subjects who were in poor physical and mental condition were excluded.

Data Collection and Ethical Approval

All data were collected by face-to-face interviewed using a validated questionnaire,
encompassing on the socio-demographic status, sexual behaviour, reproductive history,
contraceptive pill usage smoking habit and family history. Ethical approval was obtained from
the Medical Research Ethical Committee of Faculty of Medicine and Health Sciences,
Universiti Putra Malaysia. Each participant was given written consent and explanation of the
research detail

Statistical Analysis

Statistical analysis was performed using the “Statistical Package for Social Science
(SPSS)” Window version 19. To estimate the risk of cervical cancer associated with socio-
demographic characteristic and the other risk factors, we conducted the Chi-square test to get
the odd ratios (ORs) and 95% Confidence Interval (CIs), p<0.05 as the significant level.

Definition

Cervical cancer is the cancer that forms in tissues of the cervix (the organ connecting
the uterus and vagina) (National Cancer Institute, 2011). Number of parity is defined as the
number of times a woman has given birth (World Health Organization, 2010). Whereas oral
contraceptives pill means the birth control pill and Intra Uterine Device (IUD) is a device that
inserted into uterus to prevent conception (pregnancy).

Results

Out of 187 patients with cervical cancer, 48.2% were at age 50 to 59 years old
and followed by age 40 to 49 years old (46.5%). Meanwhile, the least affected age was 30-39
years olds. The mean age for case subjects was 49.9 = 4.5, whereas for control subjects were
40.7 £ 8.2. This study showed that the incidence was highest in Chinese (42.8%) followed by
Malay (40.6%), Indian (15.5%) and others (1.1%) (Table 1).

Table 1 Socio-demographic characteristic among case subjects and control subjects
No of cases (%) No of control (%) Total (n=374)
Age
30-39 1(0.5) 105 (56.1) 106
40-49 87 (46.5) 68 (26.4) 155
50-59 90 (48.2) 12 (6.4) 102
60-69 9(4.8) 2(1.1) 11
Mean age (x SD) 49945 40.7+8.2
Ethnic
Malay 76 (40.6) 127 (67.9) 203
Chinese 80 (42.8) 28 (15.0) 108
Indian 29 (15.5) 24 (12.8) 53
Others 2(1.1) 8 (4.3) 10
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This results showed that there was a significant association between cervical
cancer and age (p=0.001). The prevalence of cervical cancer was highest in women who were
more than 45 years old. The odd ratios showed the risk was 326 times (95% CI1 130 - 817) more
than patients who were age less than 45 years old (Table 2). Increased the cervical cancer also
was related to the Chinese which was 4.2 times (95% CI 2.5 - 6.9) more than non-Chinese
(Malay, Indian and others). This study also revealed that the education level has significant
influenced with the risk of getting cervical cancer. The respondent who have no formal
education or only had primary level, unemployed and had monthly income less than RM 1000
increased the risk about 7.8 (95% CI 4.5-13.3), 15.6 (95% CI 8.6-28.1), and is at risk of 13.0
times (95% CI 7.5-22.5), respectively.

Table 2 Association of socio-demographic characteristic with cervical cancer

Variables

Cases (%) Control (%) OR (95% CI) P value

Age at diagnosis

> 45 175 (93.6) 8 (4.3) 326.2 (130-817) 0.001*
<45 12 (6.4) 179 (95.7)

Ethnic

Chinese 80 (42.8) 28 (15) 4.2 (2.5-6.9) 0.001*
Non-Chinese 107 (57.2) 159 (85)

Marital status

Married 178 (95.2) 183 (97.9) 0.4 (0.1-1.4) 0.15
Widowed/divorced 9 (4.8) 4(2.1)

Educational level

No formal/Primary 93 (49.7) 21 (11.2) 7.8 (4.5-13.3) 0.001*
Secondary/Tertiary 94 (50.3) 166 (88.8)

Employment status

Unemployed 171 (91.4) 76 (40.6) 15.6 (8.6-28.1) 0.001*
Employed 16 (8.6) 111 (59.4)

Income

$ 1000 114 (61.0) 20 (10.7) 13 (7.5-22.5) 0.001*
$1001 and above 73 (39.0) 167 (89.3)

* P <0.05 statistically significant

The result of this study indicated that there was an association of sexual behaviour
toward the cervical cancer. Women who have the 1% sexual coitus at age lower than 20 years
old were at increased risk of cervical cancer about 16.8 times (95% CI 10.0 - 28.1) higher than
women who have the 1% sexual coitus at age more than 20 years old. Women who have
multiple sexual partners were 5.7 times (95% CI 2.3 - 14.2) more risk compared to those
reporting only one lifetime sexual partner (Table 3). Women who reported having live births
more than three had 20.8 fold (95% CI 11.7 - 37.1) increases in risk compared with respondent
who reported having live births less than three. With regard to age of menarche, a statistically
significant increase in risk was observed with age below 12 years old (p=0.001).
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Among women as assessed in this study population, the risk of cervical cancer
increased with increasing years of Combined Oral Contraceptives (COC) pill use. Using the
OC pill more than five years appeared to be associated with 8.4-fold (95% CI 5.0 - 14.1)
increase in risk of cervical cancer. The finding or this study also discovered that intrauterine
contraceptive device use was no association with the risk of cervical cancer (p>0.05). This
study also showed that smoking increased risk of cervical cancer among respondent
significantly. There were trends of increasing risk with a greater number of years smoked.
Women who smoked more than 10 years had a 9.3-fold (95% CI 4.3 - 20.2) increase in risk
compared with smoked less than 10 years. Women who had the family history with cancer
were almost 2.4 times (95% CI 1.4 - 4.1) more likely to develop cervical cancer than controls

(Table 3).

Table 3 Association of risk factors and cervical cancer
Variables Cases (%) Control (%) OR (95% CI) P value
Age at first coitus
<20 156 (83.4) 43 (23.0) 16.8 (10.0-28.1)  0.001*
>20 31 (16.6) 144 (77.0)
Sex with multiple partner
Yes 30 (16.0) 6 (3.2) 5.7 (2.3-14.2) 0.001*
No 157 (84.0) 181 (96.8)
Parity
>3 169 (90.4) 58 (31.0) 20.8 (11.7-37.1)  0.001*
<3 18 (9.6) 129 (69.0)
COCs used
> 5 years 106 (56.7) 25 (13.4) 8.4 (5.0-14.1) 0.001*
<5 years 81 (43.3) 162 (86.6)
Intrauterine Device used
Yes 18 (9.6) 17 (9.1) 1.0 (0.5-2.1) 0.09
No 169 (90.4) 170 (90.9)
Ever smoked
Yes 53 (28.3) 11 (5.9) 6.3 (3.1-12.5) 0.001*
No 134 (71.1) 176 (94.1)
Duration of smoking
> 10 years 55 (29.4) 8 (4.3) 9.3 (4.3-20.2) 0.001*
< 10 years 132 (70.6) 179 (95.7)
Family history
Yes 55 (29.4) 27 (14.4) 2.4 (1.4-4.1) 0.001*
No 132 (70.6) 160 (85.6)

* P <0.05 statistically significant

Discussion

The analysis of this study consistent with previous studies from developed and
developing countries that suggesting on the risk of cervical cancer is associated with the socio-
demographic characteristic among women under study. The highest incidence of cervical
cancer was women at age 40 to 59 years old, which represent 94.6%. The mean age of case
subjects was 49.9 £ 4.5 years old. Previous study by Schiffman (1992) reported that the
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prevalence of oncogenic HPVs infection among young women initiating sexual intercourse in
their teens and twenties and the median age of cervical cancer diagnosis is two decades later
(around 40 years old). This finding also support by previous epidemiology study. A case-
control study in America showed that the incident of HPV-positive was highest among women
at age 35-60 years old (Shields et al. 2004). Previous study in Malaysia, showed that the
prevalence of HPV infection was found to be highest in 30—45 age group (58.3%), followed by
<30 years old (21.4%) and >46 years old (20.2%). Patient who is their husband or partner with
secondary educational level has 1.5 times of getting HPV infections (95% CI 0.8-2.77).
Women suffered with any gynaecological disease have 2.5 times (95% CI 1.0-6.6) chances of
getting HPV infection (Rusinahayati et al. 2009).

This finding documented that ethnicity bears a significant association to cervical cancer.
Chinese ethnicity had the highest incidence of cervical cancer, followed by Malay, and the
lowest cases were among Indian. This finding was differing from the previous study by
Rusinahayati et al. (2009), which reported that Malay women are 1.5 times (95% CI 0.8-2.7)
of getting HPV infection as compared to Chinese and Indian women. In 2010, an epidemiology
study in Malaysia also found that more than two-third of the cervical cancer women (68.5%),
were above 50 years of age, with the mean age of 55.21 years and most of the subjects were
Malay (82.9%) and married (84.3%) (Saini et al. 2010). On the other hand, this finding shared
similar result with a study in Singapore, the neighbouring country. A study by Tay et al. (2008)
reported that Malay and Indian ethnicity have a substantially lower risk when compared to
Chinese. Chinese had the highest incidence of cervical cancer at 11.5 per 100,000 women,
followed by ethnic Malays and Indians at 7.4 and 6.1 per 100,000 women, respectively. In
America population, study showed that white, non-Hispanic had the highest incidence of
cervical cancer compared to black and white, Hispanic people (Shields et al. 2004).

Result in this study also found the association between marital status, education level,
employment status, as well as the household income and cervical cancer among the case
subject. In Thailand, a case control study showed that the highest prevalence of cervical cancer
was among women of primary or non-formal education which represent 92.0% (Chichareon et
al. 1998). Study by Saini et al. (2010) that the incidence of cervical cancer also related to
marital status, which indicated 84.3% women is married. An epidemiology study by Baker et
al. (2000) reported that women in a rural area have a higher rate of cervical cancer than those
in urban areas, which is thought to be related to lower household income, lower levels of
education, and barriers to preventive screening (Hopenhayn et al. 2005).

This finding indicated that women who had their 1% sexual coitus at a younger age (less
than 20 years old) are 16.8 times more likely to get cervical cancer as women who had first
intercourse at more than 20 years old. In a cross-sectional school survey of 12-19 year, old
adolescents in Malaysia showed that 5.4% (of which 8.3% were males and 2.9% were females)
reported having had sexual intercourse. Median age at first sexual intercourse was 15 years
(Lee et al. 2006). An increasing proportion of adolescents engaging in premarital sex lead the
increased possibility of being exposed to HPV and other sexually transmitted infections (STI)
(Domingo et al. 2008). Women who have multiple partners showed significant association
with cervical cancer. Other epidemiology also reported that having multiple marriages or
multiple partners were increased risk of cervical cancer (Biawas et al. 1997; Bayo et al. 2002).
In Taiwan, study by Wang & Lin (1996) reported that women who their husband ever visiting
prostitute increased risk of getting cervical cancer about 2.6 times.

Data showed the risk of getting cervical cancer is increased among women who had
parity more than three children while women having age menarche at less than 12 years old
none exceptional. Several studies also found that women who had high parity associated with
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cervical cancer (Green et al. 2003; Bayo et al. 2002). This might be due to the hormone
progesterone changes during pregnancy that could induce the HPV oncogene instability that
resulting in the integration of viral DNA into the cell genome host effecting the mucosal
immunity and reduced the transformation zone (Schiff et al. 2000). This finding shared similar
finding with previous study by Smith et al (2003) that reported on the risk of cervical is
associated with age of menarche.

In term of effect of birth control on risk of cervical cancer, we found that long-term use
of oral contraceptives pill for longer than 5 years could be a cofactor that increased the risk by
up to 8.4-fold. Conversely, this study found no association between those who using
Intrauterine Device and cervical cancer. Green et al. (2003) also reported that long-term use of
COCPs among women is one of the risk factor of cervical cancer in United Kingdom. Another
study conducted by Taherian et al. (2002) also found the association between women using
COCPs for more than 5 years and cervical cancer which indicated OR=3.4 (95% CI 1.4-8.2).
Different from the study by Schiff et al. (2000), which demonstrate that those who ever or
current use of intrauterine device increased risk for getting cervical cancer. COCPs are the
mixture of synthetic estrogen and one of several C19 steroids with progesterone as active
noretindron. The use of estrogen can be risky because it stimulates endometrial thickening of
the uterine wall and stimulate cells of the endometrial, so that changed the nature become
cancerous (Setyarini 2009).

The data suggested that risk of cervical cancer is increased 6.3 fold if they smoke and
more critically for those who smoking more than 10 years. A case-control study in the
Philippines reported that woman with less household amenities (a proxy for socioeconomic
status), having ever smoked, and having given birth six or more times were at an increased risk
of squamous cell carcinoma (Ngelangel et al. 1998). Previous study had shown that among
HPV-positive women with history of previous and current smokers are at an increased risk for
cervical cancer (Plummer et al. 2003). A study in UK also found that women who smoke
cigarette increased risk of cervical cancer compared to non-smoker women (Gonzalez et al.
2004). Various possible mechanisms have been proposed for the association between smoking
and cervical cancer. One known mechanism is due to the carcinogenic effect of tobacco and
methilcolanthrene or tar (IARC 2003). There is a cell in the lining of the cervix called
Langerhans cells will help fight against disease such as HPV virus. The Langerhans cell does
not function well in smokers and are less able to fight the virus and protect the cervical cells
from the genetic changes that may lead to cancer (Capps et al. 2009).

In the present study, indicated that the history of gynaecological tumours other than
cervical cancer in a relative was significantly associated with risk of disease (OR=2.4 95% ClI
1.4-4.1). This finding was consistence with study by Lee et al. (2003), which reported that the
risk of cervical cancer among Korea women has been associated with a family history
(OR=2.1, 95% CI: 0.84-5.23). However, this finding is dissimilar from Zelmanowicz et al.
(2005) that suggested the history of gynaecological tumours other than cervical cancer in a
first-degree relative was not significantly associated. Another study also reported that family
history with cervical cancer were not significantly associated with rapid-onset disease
(Hildesheim et al. 1999).

Conclusion

In summary, cervical cancer appears to be associated with socio-demographic status in
Malaysia. Among cervical cancer-women, we observed, an increased risk of women who had
no formal or primary education, unemployed and household income less than $1000 monthly.
The other co-factors that involved the risk of cervical cancer are included those who had the
first intercourse below 20 years old, having more than one sex partner, smoking, Combined
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Oral Contraceptive pill used and family history of cancer. This finding provides significant
implication in developing reproductive health awareness programme among high risk
behaviour adolescents.

Limitations of the Study

Because of case control nature of the study, certain bias arises in the study. Important is
recall bias, which was minimized by including only incident cases. Selection bias was
minimized by selecting controls from similar socioeconomic group.
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Abstract

This paper examines the concept of human rights in Islamic and Secular system of
justice through the philosophy of Islamic law approach. All Muslims believed that Islam is not
only a system of belief, but also contains the universal principles of Islamic legal doctrines and
human rights norms that derived from the Quran and the Sunna. In some discourses, there are
some interpretations regarding on the definition and the origin of human rights. It also
sometime becomes the dilemma for Muslim countries to adopt human rights values because of
the reason that it is the representation of the Western-Secular values. This paper is not only to
explain the comparative concept of human rights between Islamic and Western Law
perspective through philosophical approach, but also the Islamic law method and approach on
the construction of human rights in the hierarchy of Islamic law including the challenge of
human right study in Islamic Higher Education.
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1. Introduction

Among Muslim legal scholars, the term of human rights is not seen as a contemporary
issue. It is assumed as part of the universal principles of Islamic law which can not be simply
understood philosophically, historically, politically, and legally, but it is also related with the
mindset of people, society or government in articulating and expressing their reasons and
actions on how to respect universal human rights values in the context of social and
international relation.

From the beginning of Islam to the present, every Muslim believes that Islamic Sharia is
understood as the whole of Islamic legal doctrines based the Quran, the Sunna, and Ijtihad
(Islamic Jurisprudence) which is guarantying the universal principles of human rights norms
and placed them on the highest position of Medina Constitution on seventh centuries ago, and
even constituted formally by the state members of Islamic Conference Association in Cairo,
Egypt on September 19, 1981 in the form of Universal Islamic Declaration of Human Rights
(UIDHR).

At the recent times, it becomes crucial issue, fundamental, sensitive, and controversial
because of several reasons and perspectives. In the one hand, the notion of human rights is
produced by the Western political thought to hold their supremacies and political roles in
international relation after the Second World War. In the other hand, it is related with the
various perspectives in understanding human rights because of the distinction of religions and
beliefs, cultures, and legal traditions among the people or society to protect and to fulfil their
rights in the form of Universal Declaration of Human Rights (UDHR) on December 10, 1948.

Based on the reason mentioned above, this paper tries to explain several questions that
related to the concept of human rights in the philosophy of Islamic law perspective, such as
what is human rights, how to understand the origin of human rights, what is the method and
approach to understand human rights, how to develop the concept of human rights in Islamic
legal studies, and how to solve human rights law challenges in the future.

2. What is Human Rights?

The term of human rights 1s derived from the word of “rights” and “human being".1 The
term of rights is derived from the Arabic “al-haqq”. The rights are inherent in form of human
beings, which are universal, inalienable, and related to the present of obligations to others. The
term “al-asas” in Arabic is equivalent to the word base, fundamental, and principle in English.
These have the same root meaning, namely something that is inherent and fundamental to a
particular subject or object.?

The term “al-insan” in Arabic is equivalent to the word “human” in English and the
term Islamic law is integrating of two terms, both are "law” and “Islam". Law or legal is
equivalent to the word “al-hukm”.* In any literature, Islamic law is more known “Sharia”. In
simply, the combination of these terms is the popular form of human rights (huquq alinsaniyah
al-asasiyyah’

Thus, human rights can be meaning the most fundamental rights that are universal,
inalienable, eternal, and relate to the obligation. We can say that the essence of human rights is

! Jack Donnelly, Universal Human Rights in Theory and Practi¢¢haca and London: Cornell
University Press, 1989), p. 3-5.

¢ Subhi Mahmasani, Huquq atinsan fi atislam, (Cairo: Dar al-Maktabah al-Mishriyyah, n.d), p. 12.
Chandra Muzaffar, From Human Rights to Human Digniity Debating Human Rights: Critical Essays from the
United States and Asiél,ondon and New York: Routledge, 1999), p. 25.

® Juhaya S. Praja, Filsafat Hukum IslanfBandung: UNISBA Press, 1992), p.15-18.

* Abul 'Ala Al-Maududi, Human Rights in Islarfieicester: The Islamic Foundation, 1976), p. 3-5.
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fundamental rights inherent in human beings by nature, universal, and timeless as the grace of
God Almighty and without the rights, someone can not live as human beings. Based on the
reason, someone cannot impose his free will to others, because he would be limited by his
obligation to bear.

Moreover, | consider human rights definition that given by Adnan Kusuma who
referred to Jan Materson’s view, one member of Human Right Commission on United Nations,
he examines that human right could be generally defines as those right which are inherent in
our nature, and without it we cannot live as human being.> It means that human rights is not
only inherent with moral values, but also related strongly with legal aspect.

James W. Nickel defines human rights as a normative aspect to guide all people for act,
to protect the freedom, and to gurantee human dignity in a life. He also says that the rights
consits of three aspects: first, the rights ownership; second, the scope of the rights; and third,
the subjects who respects and accepts the rights. Here, 1 agree to Nickel’s view that these
aspects are inherent in redefining human rights including in understanding it normatively as
known as human rights law.°

Shortly, in the context of law, i can say that human rights can be understood as all rules
and regulations are established through a consensus process and poured into the country's
constitution and international conventions, so it has a legally enforceable, organize, bind, and
force. Any form of waiver of the rules and human rights legislation that can categorize human
rights violations.

3. The Origin of Human Rights Concept

It may not easy to describe the origins of human rights. Each of us is seldom unclear or
subjective in explaining the history of human rights. In this context, | appreciate to consider
some Muslims scholars view that the origin of human rights in Islamic law discourse is often
referring to Universal Islamic Declaration of Human Rights (UIDHR) which is stated at Islamic
Conference Association in Cairo, Egypt on September 19, 1981. | also covers to the Western
law scholar perspective, it is more previously claimed referring to Universal Declaration of
Human Rights (UDHR), which is declared on December 10, 1948 by some of the United
Nations Members; it is more known as part of liberty and liberal-democracy movement. So, it
is very well known as one of the international instruments of human rights after Second World
War.

For instance, in Western philosophical perspective, the origin of human rights is based
on the concept of the rights which is not similar to the concept of obligations. For Western
scholar, it is based on the concept of natural rights, which is universal, inherent to ethics, no
limit to act and human believes. This perspective is influenced by natural law theory in early
enlightenment age, against the Church doctrines that had given the absolute rights to the Kings
and Caesars positions, and also to support moral justification values and liberal-democracy
movement.

Contrary with the philosophy of Islamic law perspective, the origin of human rights is
based on three concepts: first, the concept of human being (mahfum hagigat ainsaniyyah al
asasiyyaly second, the concept of rights and obligations (mafhum alhuquqg wa alwajibah);
and third, the concept of human rights law enforcement (mafhum tanfizh ahukm fi huquq al

® See Jan Materson’s view in Adnan Kusuma, "Dinamika Hak Asasi Manusia'tesearch report that
publicated in http://cahpucuk.multiply.com/journal/item/1/DINAMIKA HAK_ASASI _MANUSIA?&item_id=
1&view:replies=reverse, it is accessed on July 21, 2009.

® James W. Nickel, Hak Asasi Manusia: Refleksi Filosofis atas Deklarasi Universal Hak Adasiusia,
(Jakarta: PT. Gramedia Pustaka Utama, 1996), p. 1-3.
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insaniyyah alasasiyyalh These becomes the fundamental distinction of understanding human
rights concepts between Islamic and Western Law philosophy.

According my view, these are also implicated to the politics of law among Muslim
Countries in accepting and implementing human rights standards. Some of them implemented
formally human rights fundamental norms in the constitution and the other considered human
rights fundamental norms as part of international instruments that must be ratified but the latest
is not be fully implemented.

The study of human origins becomes one of the interesting topics to be explored further
to do with the formulation of human rights concept. In debating are two theories about human
origins, namely the Theory of Evolution - Charles Darwin and the Theory of Creation of Adam
the First Man (the creation of human), has given birth to two poles are opposite each other in
formulating the theory of human rights. On the one hand, the theory of evolution offers one
idea that man is a perfect manifestation of the evolution of life on this earth.” While on the
other hand, the Islamic faith asserted that human nature is God's creation - the descendants of
Adam and Eve - a very noble position than the other God's creature.®

Darwin's theory of evolution is increasingly strengthened the view of Western
philosophy that puts man in his natural rights. According to him, a natural right is something
that is very universal, inherent to ethics, and not limited to human actions and beliefs. This
ideology is based on natural law theory that is growing rapidly in the Enlightenment age
against the Church doctrine that gives an absolute right to the King/Caesar and moral
justification to support the teaching and liberal-democracy.’

While in Islam, Allah created human beings with the rights and obligations as described
in the Qur'an, Surah al-Mu'minun verse 115 which reads:

Did you think that We had created you in play (without any purpose), and that
you would be brought back to us?

The verse mentioned above become the theoretical bases of human existence which is
divided into three aspects: first, human beings as creature of God; secondly, humans are not
created in vain, but has the functionality; and third, the man will return accountable to God and
all rights and obligations during the life (Caliph) on earth.™

The differences of human origins concept at the top gave to a new thesis regarding on
the concept of rights and obligations (mafhum alhuquqg wa alwajibah). This concept can not
be separated from two points of view. First, the origins of rights and obligations in the Western
legal philosophy are rooted in the theory of natural rights and legal rights. While the philosophy
of Islamic law, the origin of rights and obligations stem from the relationship theory between
God as Creator (Khaliq) as created by human beings (makhluq. Second, the legal relationship
between rights and obligations in more Western legal philosophy based on rationalism,

’ Charles Robert DarwinNatural Selection or the Survival of the Fitteist Charles W. Eliot,The
Origin  of Species (2001), it is derived from www.bartleby.com and published in
http://www.bartleby.com/11/4001.html which t is accessed on July 21, 2009 dan Matthew K. Chew, &
Laubichler, Manfred D.Evolutionay Biologists Customarily Employ the Metaph&urvival of the Fittestin
Perceptions of Science: Natural Enemittetaphor @ Misconception? published ininternational Journal of
Science, Number301, Edition onJuly 4, 2003, p. 52-53.

& See Ahmad Azhar Basyir, Falsafah Ibadatdalam Islam (Yogyakarta: Ull Press, 1984), p. 7-8.

° See Peter John, The Philosophical Theory of John Finnis and The Conception of the Natural Rights of
Thomas HobbegPalgrave: Mac Millan, 1994), p. 73 dan Jonathan Wallace, Natural Rights Don't ExistThe
Ethical Spectacle (200R004) this article is published within http:// en.wikipedia.org/ wiki/Natural_ right. It is
accessed on July 21, 2009.

10'See M. Quraish Shihab, Wawasan AQ u r ’(Bamdung: Mizan, 1999), p. 73-75.
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experience, and justification of the reality (the consensus among human beings themselves),
while in Islamic law are governed by the provisions of revelation (sacred texts) and Islamic
jurisprudence (ijtihad).

The implications of the two propositions mentioned above, makes the concept of natural
rights as the main supporter of the thesis that human rights is something that exists by itself,
can not be determined either by God, and the state government and the community. Although
ideology is different from the legal rights which states that human rights can be determined by
the government, state and society, but simply - the natural rights - is recognized every human
being has rights that are universal and free, but the nature universal and free it is limited by
legal rights. According to Hobbes, it is a specific rule and relates to the existence of
obligations, while the right is justified and associated with the absence of obligations.**

Continuation of the second thesis is the third concept of human rights law (mafhum
tanfizh athukm fi huquq ainsan). This concept is closely related to the legal authorities, legal
forms, legal object and purpose of the law. Just as in the first and second thesis, the thesis of the
view that the third thesis is "contrast” between law enforcement objectives of human rights in
Western legal philosophy and Islamic law. It is situated at the base footing of human rights law
makers who, how human rights law is made, and what the purpose of human rights law apply
to humans.

In Western legal philosophy, legal authorities were dominated by human. Although
most of them recognize the authority of God as law makers, including the recognition of the
authority of the ruler (King/Caesar) in making laws, the rest of the legal authorities to be in the
hands of the people switch based on the principles of liberal democracy and consensus. It is
resulted to two principles of decision making, the law as a political and consensus product of
the people. In modern constitutional theory, there is known a term of state-based power
(machstagt and state-based law (rechstaal. Of course, the implications of the law making
process, both in terms of legal form and the object and the purpose of human rights law into
different orientations.

While the philosophy of Islamic law, the absolute authority of the law makers in the
God’s hand. In this context, both the ruler and his people could settle public affair comes to the
revelation (nash and the rest is determined by the people through “ijtihad” which derives the
principle of consultation. The implication, all forms of human rights law and the purpose of
product enactment of human rights law should be devoted to justice and human welfare without
limiting the provisions contained in the revelation. One of the most popular concepts is the
objective law of personality (maqgashid akhari'a) put forward by Imam al-Syatibi in his work,
AI-MU\lAZ/afaqat fi Ushul aShari'ahand Imamal-Ghazaliin his work, al-Mustasfa min limi al
Ushul

In turn can be said that Islamic law recognizes every human being born in a state of
nature free and equal in dignity and status (al-insanu sawaasiyatu kainsanu mugthwhich
rests on the authority granting the rights and obligations by God to man.*®* While in Western
law, human rights is something that exists by itself naturally. But both are the basis of the
premise that everyone has a rights and dignity and the recognition of the rights for everyone to

1 See Peter John, The Philosophical Theory of John Finnis and The Conception of the Natural Rights of
Thomas HobbegPalgrave: Mac Millan, 1994), p. 73.

12 Al-Syathibi, al-Muwafaqat fi Ushul alS y a r, {Beirat:tDar al-Kutub al-limiyyah, n.d.), Juz Il, p. 7-
8 dan Abu Hamid al-Ghazali, Al-Mustasfamin lImi Ushul, (Beirut: Dar al-Maktabah al-Mishriyyah, n.d), p. 29-
3L

3 Abul “Ala al-Maududi, Human Rights in Isim (Leicester: The Islamic Foundation, 1976), p. 2.
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get justice right, as well as obligations to others (where are the rights, there are the
obligationg. The three principles equal significance to the "principle of reciprocity".

4. The Islamic Law Method and Approach in Understanding Human Rights

In some cases, the relationship between Islamic law and human rights is commonly
understood dichotomy, both are in theory and practice. For instance, the application of death
penalty.* Theoritically, Islamic Sharia regulates that death penalty is more appropiate to be
implemented for someone who did extra ordinary crime against humanity like genosida or
killer. But it is not easy to be implemented in pratice today because it may not be contradicted
to the right to life in universal principles of human rights. It is becomes a dilemma for the
government in some muslim countries on how to choose the populis policy (Sharia or Non
Sharia Law) regarding on implementing death penalty in law enforcement process.

At the recent decades, United Nations (UN) try so hard to establish the two international
human rights instruments: first, International Covenant on Civil and Political Rights (ICCPR)
that is statuted on Januari 3, 1976. This covenant is addressed to protect the civil and political
rights for all people, society, and the states; and second, International Covenant on Economic,
Social, and Cultural Rights (ICESCR) that is statuted on March 23, 1976. This covenant is
addressed to protect the economy, social, and cultural rights for all people, society, and the
states without the distinction of race, nationality, religion, sex, and other social status.*

In thic context, the improvement of human rights enforcement in Indonesia is more
better than other muslim countries around the world. One of the indicators is all international
human rights instruments ratified into the human rights rules and the Constitution. Moreover,
the Indonesia government is also establishing the ad hoc institutions that is very well known as
the National Commission on Human Rights or KOMNASHAM and the Ad Hoc Human Rights
Court).

Here, | find a problematic situation in translating human rights standards. On the one
hand, some people sees human rules is made to answer the international community demand on
the Indonesia commitment to ratify the international human rights intruments. On the other
hand, it seems the additioning of Western tradional rules into the Indonesian tradisional rules
which may not fully appropiate with Islamic and Non-Islamic tradition among Muslim or Non-
Muslim society in Indonesia. Consequently, there is a crucial question, where is the universal
standard of human rights? This is it what | say a dilemma.*®

Based on the reason, | would like to support An-Na’im who promote the idea of Islamic
Sharia reformation to be relevant with human rights. He explains in two statements:’ first, in
Islam, human rights is not separately from any factors that influenced to how Muslims
interpretating Islamic Sharia and try to practice it in their traditions and cultures. So, We can try

% Abdullahi Ahmed An-Naim, Towards an Islamic Reformation: Civil Liberties, Human Rights and
International Law(Syracuse: Syracuce University Press 1994), p. 17-21.

1> Andrew Levine, Human Rights and Freedn "The Philosophy of Human rights" ed. Alan S.
Rosembum (London: Aldwych Press, n.y), p. 138. See also C. Theodoor van Boven, Survey of the Positive
International Law of Human Rightsn The International Dimensions of Human Rightd. Karel Vasak,
(Wesport-Connecticut: UNESCO and Greenwood Press, 1982) Vol. 1, p. 87-92.

® Human rights is assumed as “Western Product” becoming controversial for Asia and Africa
Communities including becomes the argument for them to reject it. See an explanation by Joanne Bauer and
Daniel Bell (eds.), Human Rights in East AsiéNew York: Cambridge University Press, 1999), p. 21-25.

7 Abdullahi Ahmed An-Na’im, The Universal Declaration of Human Rights as a Living and Evolving
Commond Standard of Achievemdiihe Hague: Netherlands Minitry of Foreign Affairs, 1998) and Islam and
Human Rights: Beyond The Universality Debgiashington: The American Society of International Law,
2000), p. 12.
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to compromise them through various ways such as normative, social, and political
approaches;'® second, universal principles of Islamic Sharia is basically appropiate with
universal principles of human rights, unless several poin that related with the rights of women
in Islamic Family Law and the rights of Non-Muslim in Islamic Criminal Law.™ For example,
talking about the freedom of religion is seen very serious and sensitive in the Classical of
Islamic Sharia. Someone who changes his religion from Islam to Christian or Jewish will be
justified as apostate and he can be punished by capital punishment. In secular view, of course,
there is the rights for someone to choose or to change his religion including not to has a
religion. But in Islamic view, apostate is forbidden. This case is not comprehensively solved by
Muslim scholars.

Through the Islamic law philsosophical approach, | would like to introduce an
alternative way to compromise Islamic law and human rights, such as: first, we have to analyze
compehensivey the contribution of human beeing in understanding and practicing Islamic
Sharia; second, we have to reconstruct the theoritical and practical arrangement on the
universality of human rights; thrid, we have to rearranging the right method and approach to
integrate and to compomise Islamic Sharia and human rights both are in theory and practice.

Relating to formulate the concept of human rights in the philosophy of Islamic law
perspective, it can be based on two sources of law or foundation. First, the nail argument
(qath'iyy) that is derived from the Quran and the Sunnah of the Prophet, while the second is the
aqgli argument (zhannyy) that is derived from ijtihad and legal facts ljtihad is a free
interpretation of the texts and legal facts, which is also must do to address and to solve the
society problems, in which moral, social, and humanitarian crises exist so badly.

Therefore, Muslim scholars (mujtahid) must be a "supporter, legislator, and the guard”
at the line front in defending and upholding shari'a future. Thus, | can say that we have to do
ijtihad as "wajib syar'i" more than "wajib aqgli", because it would be more progressive to
maintain the actualization of Islamic law throughout the ages.

The principles of human rights in Islamic law cover some of the following points:

First, human rights in Islamic law are based on divine principles (al-tawhid), justice (al-
‘adalah), equality (al-musyawaly freedom (al-hurriyyah), mutual assistance (al-ta'awun,
called the good and the misguidance rang mela (‘amr ma'ruf ndyi munka), God's rights and
human rights (haqq Allah wa haqq aAdam), and tolerance (al-tasamuly;

Second, human rights in Islamic law are also based on the principles of Islamic
personality (syahadaly, the authority of faith (credo, legality (legal), caution (al-ikhtiyath), the
rule of law (law enforcement balance (proportionality), equity (distribution), ethical (ethicg,
man of honor (al-fitrah), unity (al-ittihad), consensus (al-ijma’), making the selection (al-
takhyir), voluntary (antaraddir), and to bear one another (takaful ati j t )i anda ’

Third, the norms of human rights in Islam are formulated using the rules of ushuliyyah,
fighiyyah, dawabith, and lawahig, which later became the basis for the establishment of human
rights jurisprudence (figh al-hugquq alinsaniyyaf). So that the implementation of human rights
in the life of nation and state should be directed to the purpose of justice, goodness, and the
benefit in accordance with circumstances, and objectives of Islamic Shari'ah. This is in

8 yusuf Musa, Tarikh atFigh akIslami (Beirut: Dar al-Maktabat al-Hayat, n.d), p. 10, Mahmud
Syalthut, Islam, Agidah wa Syari'afCairo: Dar al-Qalm, 1966), p. 12, and Manna al-Qattan, Al-Tasyri wa al
Figh fi al-lIslam(Cairo: Muassasah al-Risalah, n.d), p. 14.

9 Muhammad Hamad Khidr, Islamand Human RightéBeirut: Dar al-Maktabat al-Hayat, 1980), p. 18
and Muhammad Muslehudin, Filsafat Hukum Islam dan Pemikiran Orientali@ranslator: Yudian Wahyudi
Asmin), (Yogyakarta: Tiara Wacana, 1992), p. 277-278.
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accordance with the rule of law which states that a fatwa adapted to changing situations,
conditions, time and place and refers to the principal objectives of Islamic law (primary), which
negates badness and prioritize the public good.

The formulation of human rights through Islamic legal study approach can be done by
three methods: first, legal research methods is a method of ijtihad by reviewing the legal
arguments (gath'iyy and zhann) directly from the source, both are deductive and inductive
approach, secondly, the formulation method of the sharia law based on the principles of Islamic
law that includes general rules (g a w a ’-uslilliyyaly, specific rules (g a w a ' -figldyyal), |
the technical rules of binding (qawa'id atdawabith, and the technical rules of the boundary
(qawa'id atlawahiq); third, a method for law produces is used within the scope of ijtihad by
the ulama (jurists) in general , namely: Ijma '
Mursalah, Syaddud dbzari'ah, Syar'un man Qablahu, afidr

In Islamic law perspective, the forms of human rights law can be formulated as follows:
first, the nature of human rights in Islamic law is closely associated with Islamic law that
contains the identity of legal faith, worship, and muamalah and legal norms that are ta'aqquili
and ta 'abbudj secondly, the forms of human rights in Islamic law can be classified into three
types, namely the basic rights (dharuriyyal), secondary rights (hajjiyyah), and tertiary rights
(tahsiniyyah third, other forms of human rights into the various regulatory legalized and
legislation is not only personal responsibility, but also state responsibility. It is intended to
fulfill, promote, and protect the rights of every citizen.

Legislation and purposes of the human rights include the following aspects: first, in the
context of constitutional law, the application of human rights through constitutional approaches
(formal) is done through a process of transformation of human rights norms into the rules and
regulations. While cultural approach (non formal) is done through traditional and cultural
approaches (cross-cultural approach); second, referring to the theory of mashlahahby
Najamuddin al-Thufi, general purpose of the application of human rights law in life is to
preserve the goodness and neglect badness which concern to rights and obligations without
violating the provisions contained in the texts (nash. While in theory of Islamic legal purposes
(maqashid akhari'a) Imam al-Syatibi, the objective application of international human rights
law included in the primary goal category (magashid aldharuriyyah or mashlahah ahl-
dharuriyyal).

f'20

5. The Development of Human Rights Concept in Islamic Legal Studies

Islamic law is very open to respond to all challenges and problematic law in society that
aims to human benefit. The universal principles and bases of Islamic law provide opportunities
for people to accept this legal system. Therefore, the development of human rights studies at
Islamic University can be done through two approaches, namely interdisciplinary and
multidisciplinary.

An interdisciplinary approach to study the development of human rights is integrated
into a clump of material science in teaching. For example, human rights subjects are integrated
into the structure and its unit courses in the Faculty of Sharia and Law. For example, this is
already practiced in teaching at the State Islamic University of Sunan Gunung Djati Bandung
and supported by discussion forum that established by Center for the Study of Law and Human

0 Murtadha Muthahari and M. Bagir Ash-Shadr, Ushul Figh dan Ushul Figh Perbadingan Translator:
Satrio Pinandih and Ahsin Muhammad (Jakarta: Pustaka Hidayah, 1993), p. 44-50. See also Ibnu Qayyim al-
Jauziyah, I'lam al-Muwaqgi'in (Beirut: Dar al-Fikr, n.d), p. 5, Al-Syathibi, Al-Muawafaqat fi UshulaBy a r, i
Juz Il, (Beirut: Dar al-Kutub al-l1imiyyah, n.d.), p. 18 and ‘Izuddin bin Abd al-Salam, Q a w & ' -Ahamdi la}
Maghalih al-Anadm(Beirut: Dar al-Fikr, n.d), p. 34.
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Rights, as a forum for study, research, and training for students and lecturers in the field of law
and human rights.

While a multidisciplinary approach is the development study of human rights that is
integrated with all disciplines and analyzed from multi perspectives. For example, human rights
lecture classes studied as an object that is integrated with all programs of study in Islamic
universities. With this approach, the learning of human rights is not only the exclusive courses
in the Faculty of Sharia and Law, but also to additional learning materials in the
Program/Faculty of others.

Both of the mentioned approaches above, it seems to be further developed due to the
opportunities and challenges of human rights thinking in increasingly complex future. Even if it
refers to the rules and human rights laws that already exist in Indonesia at this time showed a
trend as follows:?

First, cultural relativism is a system of ethics and moral values embraced by a society
that deals with the process of social interaction between individuals and groups, social
behavior, social institutions, customs, habits, and norms;

Second, the application of human rights rules in Indonesia through cultural relativity
approach that are based on local knowledge and social characteristics seem to be affected to
Islamic law itself, namely: universal, elastic/flexible, dynamics, systematic, ta'aqquli and
ta'abbudi

Third, the application of human rights rules is a primary need (magashid al-
dharuriyyal) which refers to the principles, principles, and objectives of Sharia and is intended
for the public good (magilahah at'ammal).

Based on these three points above, the application of the principles and the principles of
Islamic law in human rights legislation in various Muslim countries should refer to the rules of
Islamic law: "if expanded will be more stringent, and if tightened will be global™ (idza tasa‘a
dhaga' wa idza dhaga ‘ittasa‘'a). Rule of law that gave birth to the preposition that ‘the law
was tightened and tied, the more loose and elastic. “Likewise, "the law was relaxed and
elastic, then the law is more stringent and binding*. As free as any of the mujtahid and
implementing Shariah law enforcement in life, it should not break away from the "main axis"
of Islamic legal doctrine, namely monotheism (al-tawhid). This has to be mentioned here as a
preposition is a paradigm of thought on elasticity of Islamic law practice as illustrated above,
referred to "supra dynamics theory"'.

Supra dynamics contains the meaning of "the law of nature is not seen separated from
someone but it always felt a strong and entrenched in the legal consciousness of a person™. The
term of supra dynamics was adopted from thermodynamic theory that is widely used by
scientists in the field of physics that explains the presence of mixing and compounding
substance (energy). If the theory of compound used as the method of transformation of law
principles and the principles of Islamic law into the laws and human rights legislation, it can
synergize with all the circumstances, conditions, time and place dynamically without changing
the nature, substance, and purpose of his purposes. It becomes an argument for the author in
developing the theory of supra dynamics as a paradigm of the application of Islamic law that
has a balance between nature and deeds with dynamism and flexibility.

2 Deni K. Yusup, “The Principles of Human Rights in Islamic Law”, the paper is presented at Panel
Discussion among Doctoral Islamic Legal Studies Program, Postgraduate Program, State Islamic University
Bandung in January 15, 2009.
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In the hierarchy of Islamic law, there are four categorizes who have the legal authority
in legal transformation process: first, God (Allah) is absolutely believed by all Muslims and he
also has a highest authority in creating the laws; second, in political matter, the government and
state leaders have an authority to regulate human rights laws into the Constitution; third, in
juridical matter, the Judges in the court system have an authority to establish human rights law
in law enforcement process; and fourth, even though the Ulama has not a considerable position
in legal authority, but they have very important role in promoting the understanding of human
rights consciousness among Muslim society.

To establish human rights law, the government has the strongest obligation to
guarantee, fulfill, promote, and protect the human rights aspects for all citizens the distinction
of race, nationality, religion, sex, gender, and other social status. But it cannot be done fully
only by the government. However, everyone has also an obligation to promote and respect the
rights of every person. In Islamic law, there is the principle of Islamic legal doctrines
mentioned that everyone has an obligation to respect the rights of the other ones. It similar with
the fundamental principle of universal human rights (where are the rights, there are the
obligations; where are the obligations, there are the rights
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6. Human Right Challenges in the Future
Trend of thought and direction of human rights rules in the future will likely lead to the
four poles that dominate each other, namely:

First, there is a different trend in the understanding of human rights both among
Western thinkers and Muslim thinkers. For example, both Western and Muslim thinkers began
to realize that human rights need to be interpreted and reformulated according to the
international consensus that guarantee all the difference in ideological backgrounds, political,
legal, economic, social, and cultural. But this effort would seem hard to do when the countries
holding the "right of veto™ on the UN Security Council is still very strong dominance;

Secondly, there is a tendency of individual rights to be separated from the boundaries of
the sovereignty of a country, so that a particular country to invade another country for reasons
of protecting the rights of certain individuals or communities. For example, granting asylum to
a country to a person or people who want to liberate themselves from their home countries
would threaten the sovereignty of the country concerned;

Third, there is a tendency of human rights enforcement that countries developed
economically to other countries that are poor and weak. For example, a package of economic
assistance by developed countries to poor countries, in order for a country that assisted
following the foreign policy of the state of economic aid. Fourth, there is a tendency of thinking
of human rights assessment in the future is no longer based on a policy of international human
rights institutions, but a regional and even local, so that international human rights institutions
become increasingly weaker position and ignored its existence. For example, for the oppressed
in countries suspected of committing acts of gross human rights violations can no longer
intervene because of the international human rights organizations do not have a strong mandate
to protect their human rights.

If four such tendencies exist in reality, it would appear that the "new individualism" or
"Neo-individualism™ which is contrary to the teaching of democracy, equality, and freedom.
Individualism is a mode of thinking that became the forerunner of the birth of "Neo-
Capitalism™ and "Neo-Liberalism", which will ultimately lead to a subjective truth and led to
the emergence of tyranny. In short, the question is "who is strong stuff, and then he would win
and become the ruler".

7. Conclusion

On this occasion, made three important notes as advice or recommendation of this
paper, among others: first, government officials, academicians, practitioners, community
leaders, scholars, Islamic community, and Islamic social organizations should be encouraged to
improve human rights understanding and socialize it into society, nation and the state, and also
emphasis in the law enforcement process in line of the Indonesia constitution, customs, and
culture that are very pluralistic and religious; second, Islamic political elite in level of
legislative, executive, and judiciary should be more accommodating in response to all the
aspirations and demands among the Islamic community in terms of the demands of law
enforcement, justice, and human rights, both in court (litigation) and out of court (non-
litigation); and third, the existence of the Faculty of Sharia and Law in Islamic Higher
Education (PTAI) has to conduct the program of human rights education which is including
human rights materials into the curriculum and learning systems. Through these efforts, PTAI
graduates are expected to have considerable insight and are able to become agents of social
change and agents of social control in the field of human rights law enforcement.
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Abstract

This Study investigated effects of sociological interference among couples in Lagos metropolis.
The study employed the descriptive survey design. The target population comprised all couples
in Lagos metropolis. The sample consisted of one hundred and twenty (120) couples in
Oshodi/lsolo Local Government Area of Lagos metropolis randomly selected from four areas
in the local government area of Lagos metropolis. The areas were selected using simple random
sampling and the selected areas were Ire-Akari Estate, Isolo, Oke-Afa, Aswani and Okota. A
researcher-made instrument was used for data collection termed Sociological Interference
Among Couples (SIAC). Five research questions were raised and five research hypotheses
were equally generated to guide the study. Pearson Product Moment Correlation and One-Way
Analysis of Variance statistical tools were used to test the hypotheses at 0.05 level of
significance. The study revealed that there was a significant relationship between in-laws
interference and marital stability among couples. The study also revealed that financial status,
family background, religion and infertility had significant impact on marital stability of
couples. Based on the findings of this study, recommendations and suggestions were made for
couples, counselors, pastors, psychologists and other relevant agencies for further research.

Key words: In-laws, Infertility, polygyny, marital stability and interference
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Introduction

Throughout the world, marriage is regarded as a moment of celebration and a milestone
in adult life. Actually, marriage is a universal social institution (UN, 1990) through which an
adult male and an adult female generally involve in marriage relationship and acquire new
social status as a husband and wife.

The dynamics of culture and human relationships have made researchers to observe
many influences, manifestations, happenings and occurrences in marriage- stability within the
African society. These manifestations and occurrences have significant impact on marriage
within the African modern society. The impacts have been both positive and negative.
However, a recent observation on people's attitude to marriages in African Modern Society,
suggest an alarming negative effect of these impacts (Borgatta & Edgor, 2000).

According to Gove (1986), marriage is described as the state of being united with a
person of the opposite sex as husband or wife, the mutual relation of the husband and wife, the
institution whereby men and women are joined in a special kind of social and legal department
for the purpose of founding and maintaining a family, an act of marrying or rite by which the
married status is effected.

From the societal level of analysis the institution of marriage represents all the
behaviours, norms, roles, expectations and values that are associated with legal union of a man
and woman. It is the institution in society in which man and woman are joined in a special kind
of social and legal dependence to find and maintain a family. For most people, getting married
and having children are the principal life events that mark the passage into mature adulthood.
Marriage is considered to represent a life long commitment by two people to each other and it
is signified by contract sanctioned by the state and for many people by God.

Factors that are inhibiting the quality of marriage within African Modern Society of the
twenty-first century have been a recent discussion among African clinical and social
psychologists, religious authorities, behavioural scientists, sociologists, anthropologists and
environmental psychologists.

African society is generally characterized with arranged marriages, polygamous
marriage and others. Though there are different groups, traditions and different marriages but
they have one specific thing in common and that is, the charges of the weddings and marriages
pattern which are influenced by the western societies. It is happening rapidly and the old
traditions are constantly fading away.

Holley (1981) addressed the question of; how mechanization and the factory system
influence family life in modern society. He maintained that the biggest single influence on the
families of skilled workers was the size of the wage the head received at work and the resulting
standard of living which it permitted. When a skilled worker head the family fortunes, even
when children in the family were also old enough to earn wages. The sheer size of the skilled
worker's day package was the most important thing for such families. These families avoided
poverty during their neediest years.

Patterns of urban family life are closely connected with the nature of economy,
including its configurations of high income and low-income sectors. Economically, marginal
urban populations, among whom there is high unemployment, are available for casual work as
maids and garden boys thus affecting the manner in which wealthier families are run (Smith,
1981).

Danso, cited in Ardayfio-Schandorf (1990) claims, in spite of its indispensability,
marriage has been beset by many problems that have threatened its usefulness and very
existence. He attributes the high rate of divorce to inadequate length of courtship before
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marriage, dissimilarities between spouses in social and economic characteristics such as social
class, ethnicity, religion and age. Other causes include sterility, adultery, desertion and
excessive cruelty as well as default in remitting the family practices. The fragility of the marital
bond is a notable feature of the contemporary world. It spores no continent and is present at
every level of society. It makes society fragile and even jeopardizes the education task and the
trust that sustain a home. All too often it leads to numerous separation as well as divorce. One
sometimes has the impression that separation as well as divorce are considered the only way
out of marital crisis. These are part of the growing divorce mentality which is the product of
marriage instability.

The endemic nature of the physiological interferences that impede marriage stability
made it alarming especially in Africa where marriage is religiously adored. This mind troubling
issue has motivated the researchers to work on this topic, relative effect of sociological
interferences among couples in Lagos metropolis.

Statement of the Problem

When couples come together in marriage, they are faced initially with series of
problems and differences that challenge their stability. This requires that both sides,
compromises, agreement and endurances must be met in dealing with issues such as parents, in-
laws, finances, friends, habits, feeding, response to problems and purchases and use of house
items. Other issues include attending to one's feelings and emotions, attending one's needs and
attending to one's speech (communication cues) procreation, careers and academics to enhance
marital adjustment or stability.

However, in Nigeria and many other African countries, literacy percentage is very low
(Jimoh, 1999). This, notwithstanding, the purpose of marriage is far more important than the
mere legalized sexual relationship among spouses (Agbutuin, 1990). To this end, Yakubu
(1998)opined that in marriage, there are lots of stresses, bitterness, failure and success. Other
factors that threaten marital stability include age of marriage, fertility status, kind of family
background of spouses, communication, culture etc.

From the foregoing, a lot of researches on sociological interferences among couples
show that many factors are responsible for the misnomer in marital union. Against this back
drop, this study attempts to investigate sociological interferences among couples in Lagos
Metropolis.

Purpose of the study
The objectives of this study are:

1 To determine if there is a significant relationship between in-law interference and
marital stability among couples in Lagos metropolis.

1 To investigate if there is a significant relationship between financial status of couples
and marital stability.

i To determine if there is a significant impact of infertility among couples on marital
stability.

Research Questions
1 Is there any significant relationship between in-law interference and marital stability

among couples?

31



Scottish Journal of Arts, Social Sciences and Scientific Studies - ISSN 2047-1278
http://scottishjournal.co.uk

1 Is there any significant relationship between financial status of couples and marital
stability?

1 Does religion have a significant impact on marital stability of couples?

1 Does infertility have a significant impact on marital stability of couples?

Research Hypotheses
1 There is no significant relationship between in-laws interference and marital stability

among couples.

1 There is no significant relationship between financial status of couples and marital
stability
1 Infertility has no significant impact on marital stability.

Significance of the study

This study is worthwhile and timely because of the sociological interference among
couples in Lagos metropolis induced by so many factors that are calling for attention. The
results of this study will therefore have a lot of implications, application and relevance to
almost everybody in the society. Some of the beneficiaries include:

The guidance counselors
Counselling psychologists
Married couples

Marriage counselors

Non — governmental organizations
Parents

For instance, the findings will be of immense benefit to guidance counselors and
counselling psychologists. It will provide them with detailed information about the common
and new sociological factors interfering with marriages. It will also provide them with the
counselling intervention available in solving the problems among couples.

The result of this study will also be beneficial to the married couples. It will get them
informed about the factors that are likely to bring about conflict into the family which can lead
to divorce. Through the recommendations of the results, the couples will know what to do to
salvage the situation.

The result should also benefit parents. By knowing and acknowledging the causes of
divorce, parents are in better position to give advice, motivation or moral support to those
passing through the problem.

Similarly, philanthropic and non-government organizations will also benefit from the
findings of this study. It will reveal areas of needs of not only the couples, but also the society
in general and where they could assist through creation of public awareness such as symposia,
seminars in educating the public on this ugly situation.

Literature Review

Gottman (1999) observed that communication between spouses was a very fundamental
ingredient in marital stability. Its absence and the lack of communication skills created a real
danger to marital stability, dialogue and decision-making. Gottman and collaborators drew a
general hypothesis that couples who have poor communication may not be able to work
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collaboratively and they tend to send contradictory messages to their children (Rosewell &
Chapin, 2001).

Non-dialoguing spouses are likely to find it more difficult to maintain harmonious
relationship to negotiate about money, friend, religion, sexual expression, work, relaxation time
and step-parenting roles than dialoguing spouses (Nicholas, 1996). Likewise, depressed
individuals who know' communication skills but lack motivation are inclined to communicate
negative information (Burleson & Denton, 2009).

Conflict is natural and inevitable in marriages and other chose relationships ironically,
one's experience of interpersonal conflict is often highest with one's spouse, compared to other
long-term relationships (Argule & Furnham, 1983).

Marital relationships are particularly prone to conflict because spouses develop a great
deal of shared intimacy and interdependence. These qualities make the partners more
vulnerable to one another. At the same time, cohesion strengthens the relationship such that
partners can better withstand criticism from one another and the relationship can survive
partner disagreements.

The term conflict often conjures up perceptions of hostile dispute's and dysfunctional
relationships. However, research has shown that mere existence of conflict is not necessarily
bad. In fact, some conflicts produce positive outcomes. Conflict allows relational partners to
express important feelings and to devise creative solutions to problems. Successfully managed
conflict can strengthen relational bonds and increase relational cohesion and solidarity. Marital
conflict also attributes to the social development of children.

The most frequent topics of conflict in marital relationships include communication,
finances, children, sex, household works, jealousy and in-laws (Mead, 1990). Sometimes what
appears on the surface to be a simple issue can reflect deeper relational struggles about power
and intimacy (e.g. Disagreements about now much time to spend together versus with other
people). Persistent conflict about such relational issues has the greatest impact on relationship
satisfaction (Kurdick, 1994).

The intensity and seriously of conflicts vary widely both within and between couples.
Some opposition are merely mild disagreements or complaints. They receive minimal attention
and produce short-lived effects. Other conflicts represent ongoing struggles about personally
significant issues that produce intense personal anxiety and relational tension. Conflict that are
recurrent and stable over time are more problematic for relational stability (Lloyd, 1990),
although relational harm can be mitigated when partners communicate relationally confirming
messages during continued conflicts (Johnson & Roloff, 2000).

Determining how much conflict is typical or normal between spouses is difficult
although there are estimates (McGonngle & Schilling, 1992). Indeed, averages of the number
of disagreements across marriage are probably not meaningful because different types of
marriages exhibit different amounts of conflict (Gottman, 1994).

Some couples construct a relational culture where they argue frequently, others
experience disagreement infrequently and develop a norm to disagree only on issues of
importance. Developmental patterns, however, can be consistent. For example, older spouses
who have been married for a bigger period of time engage in. fewer overt disagreements
compared to younger newly weds (Zietlow & Sillars, 1998). Yet, the mere frequency of
disagreement reveals very little about the overall health or stability of marital relationships.
More importantly, is the seriousness of disputes and the manner in which they are managed
(Gottman, 1994).
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Perhaps the most important feature of conflict management concerns its
constructiveness or destructiveness (Deutsch, 1973). Constructive conflict tends to be
cooperative, pro-social and relationship - preserving in nature. Constructive behaviours are
relatively positive in emotional tone. Destructive conflict is competitive, antisocial and
relationship - damaging in nature. Destructive behaviours exhibit negativity, disagreeableness
and sometimes hostility.

Research has demonstrated that constructive and destructive conflict behaviours are
connected to the quality and stability of marriage. This connection is probably reciprocal -
conflict behaviour both influence and are affected by one's relationship satisfaction overtimes
(Fletcher & Thomas, 2000). Methods for confronting or avoiding conflict influence the extent
to which spouses are satisfied in their marriage and ultimately affect the, likelihood of
separation and divorce. At the same time, spouses’ degree of happiness or unhappiness in a
marriage affects how they communicate during their conflicts.

Compared to dissatisfied couples, satisfied couples are more likely to exhibit patterns of
accommodation (Rusbult, 1991). Accommodation occurs when one partner inhibits the
tendency to respond in-kind to a partner's destructive conflict behaviour. In other words, in the
face of a negative sequence of events, one partner takes responsibility to nudge the discussion
back out a constructive course. Thus, although even happy couples can enact negative conflict
behaviours, they are less inclined to get locked into sequences of reciprocated negative actions.

Marriage is the bringing together of two families. However, many couples struggle with
exactly how to mesh two families together while maintaining their independence as a couple
(Wark, 2000). When a couple gets married, an extended family is created as well as the
beginning of a new family that the couple will create between the two of them. With each
family comes its own values and with every new couple is now often unique set of traditions
and memories will also develop. An initial hurdle that couples are faced with in the role their in
laws will play in their lives.

Couples must move from a dependent relationship with parents to an interdependent
relationship with their spouse. In order for this to happen, couples need to set boundaries and
limits with their parents in the early stages of the marriage in order to eliminate interference
(Munira, 2011).

Establishing clear boundaries is not easy and like marriage, it can require constant
attention. Even when boundaries are created, families may not always want to abide by the
boundaries, so couples must learn to reinforce the boundaries they want and negotiate new
ones. The process of creating a new family is challenging for a new couple, but ultimately it
brings the couple closer together and it brings more peace to everyone’s lives (Kenton, 2009).

Before marriage, couples need to negotiate the role they envisage their in-laws having
in their lives. Making assumptions that you have the same vision will only lead to surprises and
resettlement setting boundaries as a couple is a way to protect one's marriage early on and the
communication it requires will insulate one from outside problems creeping into the marriage.
Boundaries that can be set with in-laws include seeking advise, exchanging money, frequency
of visits, phone calls, vacations, raising children and gossip (Yeaning, 2010).

Boundaries for every couple will be different and they will need to choose what the
most pressing matters are that need to be addressed in their family. Couples can resolve any
issues that arise by setting new limits or by simply adapting to the expectation (Sheik, 2011).

Couples sometimes unknowingly place their parents in the middle of their relationship
by telling them everything or by running to them at the first signs of problems in the marriage.
A new couple needs to depend on one another and to make discussion as a team (Yewah,
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2007). This requires that couples communicate with one another and if disagreements ensue,
they resolve them together rather than bringing in their parents to "referee”. This is especially
vital at the beginning of the marriage because it will solidity the unification of the couple and
encourage them to solve problem together as they establish their own family.

Boundaries are ways of preserving family and those limits must be decided upon by the
couple. A new couple struggles to develop loyalty and a new bond with one another and this
can easily be fractured if in-laws interfere aggressively. In-laws who seek to have healthy
relationships with their adult children and their children's spouses will respect boundaries
established by the couple and will do everything they can to help the couple be independent.
The adult relationship between parents and spouses will always evolve and improve with time.
If family members are open and honest about their feelings and expectations. Communicating
and understanding the roles everyone holds in the new family will bring peace to families and
help build the bonds that create new memories (Rosewell, 2009).

Infertility which has been defined by World Health Organisation (WHO) as an inability
of a couple of child bearing age to conceive over 12 months of exposure to regular unprotected
sexual intercourse is a problem of public health importance in Nigeria and many parts of Africa
especially sub-Saharan region. This is not only because of the high prevalence but due to the
important social effects on affected couples and families. Impaired fertility is measured by
childlessness, sub-fertility and infertility.

Ironically, infertility and sub-fertility are prevalent within the high fertility zones of
Africa (Belsey, 1999). Areas with high rates include Central African Gabon, Central African
Republic, Democratic Republic of Congo, Chad and the Cameroon. Also, intermediate rates of
infertility exist in parts of West and East Africa.

In Nigeria, over 800,000 couples are said to have difficulty in achieving desired
pregnancy. The concomitantly high rates of fertility increase the demand for sensitivity on the
part of health care providers (Ladipo, 1999).

Most cultures place a high social value of fertility, particularly as a demonstration of the
consummation of the marriage and as an expression of the couple’s social role. A couple of
months after marriage if there is no evidence that the wife has conceived, a lot of anxiety is
generated. This has led to suggest the following definition for infertility “the inability of a
couple of reproductive age to establish pregnancy despite regular and unprotected sexual
intercourse, within a period of their desire (Anate, 1999).

In some cultures such as Uganda, a marriage is not considered consummated until the
birth of children and their survival through infancy. Furthermore, at the Science Summit in
India in 1993, the African Academy of Sciences issues a dissenting statement, stressing the
importance of fertility of Africans. Various practices and expressions exist in Nigeria which
reflects the value placed on childbearing. For example, among the Yorubas, after marriage,
statements such as “eyin iyawo ko ni meni” are made as a form of prayer by friends, relatives
and other well-wishers. This means that the couple should not have periods of infertility. The
Ibos celebrate the attainment of high fertility (10 children) by a woman.

Infertility has often been a source of pain, anxiety and shame. It leaves couples
unfulfilled as they are unable to realize their goals of childbearing. It is accepted as a basis for
divorce and whether as a course or effect, childlessness is often seen among divorces in many
cultures (Odusanya, 2000).

Often the woman is blamed for the infertility and it could lead to polygyny, usually
without considering which of the partners is affected. There is an adage in Yoruba which says
“Kosi agan okunrin”. This means that there is no infertile man.
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Interviewers in a study were quoted as saying that “even if the man had married ten
wives who could not conceive, people will say that it was his destiny to marry an infertile
woman”, without considering the fact that he could be the cause (Oyekan, 1999). Many of the
people who believe that a man cannot be fertile often confuse fertility with potency (Okonofia,
1997).

The relationship between the women and their in-laws is usually strained and a lot of
emotional distress is generated (Xu, 2000). Polygyny is usually the outcome of pressure on the
man from his relatives and/or friends. It is a common belief that the presence of children
(usually the woman’s step-children) within the home can “attract” children to the couple.

In some cultural settings, infertility could lead to stigmatization. As reported among a
matrilineal ethic group in Mozambique, the consequences of infertility include exclusion of the
infertile women from certain social activities and traditional ceremonies (Gerrits, 1999).

It has been reported that among the Ekitis of South-Western Nigeria, infertile women
are treated as out-casts and their bodies are buried in the outskirts of the town with those of
demented persons (Ademola, 1982).

Studies have shown that infertility causes tension between couples and affects sexual
and marital relationships. It could lead to physical violence which has implications for human
rights abuse against African women (Okonofia, 1997). The sexual problems include decreased
frequency of intercourse and anorgasmia in the wife. It has been reported that infertile women
may engage in extra-marital sexual intercourse with the hope of achieving pregnancy (Oyekan,
1999).

In addition to the pressure on infertile couple from relatives, friends and the community,
they suffer stress from the investigations and treatment and from the frustration of failure.
When no cause for the infertility can be demonstrated, no specific treatment is possible. This is
difficult for patients to accept and it leads many to seek alternative medicine. The management
of infertility places a heavy financial burden on couples. This is even worse in the present state
of economic recession.

Material and Method

This study adopted a descriptive survey design where questionnaires were administered
to the respondents (couples).The target population for the study was made up of all couples in
Lagos Metropolis. The sample size of the study consisted of 120 couples randomly selected
from five areas in Oshodi/Isolo Local Government areas of Lagos state. The instrument for the
study was a researcher designed questionnaire titled Sociological Interference Among Couples
(SIAC).

A 30-item researcher-made questionnaire was designed using four-point scale technique
to elicit responses from the participants. The instrument was divided into three sections.
Section A contained the biographic data on sex, religion, family background and many others.
Section B contained items used to gather data on couple's financial status, in-law interference,
infertility rate. Section C contained items that would gather information on culture belief and
marital stability.

The validation of the instrument was done by submitting the items to supervisor and to
colleagues experts in measurement and evaluation to ensure face and content validity.
Reliability of instrument was done where a pilot testing on the instrument was carried out on
thirty married couples out of Oshodi/lsolo Local Government Area of Lagos state. The
questionnaire was administered on these couples twice with a time difference of two weeks.
Thereafter, test-retest reliability estimate was done using person method. The coefficient of
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relation obtained was between 0.79 to 0.81, which was accepted as relatively high, hence
ensuring that the instrument is stable over time.

The researcher with research assistants administered the instrument to the participants.
Every participant was given ample time to react to the items and help was provided where
participants asked for explanation. This ensured hitch-free administration.

Descriptive statistics was employed to collate data which were later subjected to
Pearson Product Moment Correlation and Analysis of variance statistical tools. All the
hypotheses generated were tested at 0.05 level of significance.

Result
Descriptive Analysis of Participants’ Biodata

Table 1: Percentage Distribution of Couples by Personal Characteristics
n =120

S/n Personal Characteristics Frequency Percentage %
1. Sex
Male 25 45.80
Female 65 54.20
2. Age (years)
25-30 45 37.50
31-40 35 29.17
41 -50 30 25.00
51 and above 10 8.33
3. Years of Marriage
1-5 30 25.00
6-10 40 33.33
11-5 35 29.17
16 and above 15 12.50
4. Educational Background
OND/NCE 10 8.33
HND/B.Sc 50 41.67
M.S-c/M.ED.MBA 55 45.83
Ph.D 5 4.17
5. Monthly Income (N)
Below 10,000 6 5.00
11,000 - 50,000 35 29.17
60,000 - 100,000 60 50.00
100,000 and above 19 15.83

Source: Field data, 2012

Data in table 1 show that most of the participants (54.20%) were females and majority
of them (62.50%) come from Christian background. Also, most of the participants (37.50%)
were 25 - 30 years. On years of marriage, most (33.33%) had spent 6-10 years in marriage. In
terms of number of children, majority (41.67%) had 3 children while most (45.83%) possessed
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and degree in terms of educational qualification. On monthly income, most (50.00%) had
60,000 - 10,000.

Hypothesis One

The first hypothesis states that there is no significant relationship between inlaws
interference and marital stability among couples. This hypothesis was tested with Pearson
Product Moment Correlation at 0.05 level of significance.

Table 2: Correlation between in-laws interference and marital stability among couples

Variable n X sd df r-cal r-crit
In-laws interference 120 14.38 2.55
Marital stability 120 13.93 1.71 118 0.77 0.20

Significant at 0.05, df = 118, r-cal = 0.77

Result from table 2 shows a significant value of r-calculated of 0.77 which is greater
than critical r-value of 0.20 with 118 degrees of freedom at 0.05 level of significance. Hence,
there is a significant relationship between in-laws interference and marital stability among
couples.

Hypothesis Two

The second hypothesis states that there is no significant relationship between financial
status of couples and marital stability. This hypothesis was tested with Pearson Product
Moment Correlation at 0.05 level of significance.

Table 3: Correlation Between Financial Status and Marital Stability

Variable n X sd df r-cal r-crit
Financial status 120 13.65 1.72
Marital stability 120 13.93 1.71 118 0.94 020

Significant at 0.05, df = 118, r-cal = 0.94

Result from table 3 shows that a calculated r-value of 0.94 is significant since it is
greater than the critical r-value of 0.20 given 118 degrees of freedom at 0.05 level of
significance. Hence, there is a significant relationship between financial status of couples and
marital stability.

Hypothesis Three

The fifth hypothesis states that infertility has no significant impact on marital stability.
This hypothesis was also tested with One-Way Analysis of Variance at 0.05 level of
significance.
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Table 4: One Way Analysis of Variance of Infertility Impact on Marital Stability of

Couples
Family Background N X sd
High 40 11.27 4.32
Moderate 30 16.32 3.34
Low 50 12.33 3.62
Source of variation SS df MS F-ratio
Between group 397.84 2 198.92 6.01
Within group 3867.14 117 33.05
Total 4264.98 119

Significant at 0.05, df = 1 and 118, critical f = 3.05

Result from table 6 shows a calculated F-value of 6.01 which is significant since it is
greater than the critical F -value of 3.05 given 2 and 117 degrees of freedom at 0.05 level of
significance. Hence, infertility has a significant impact on marital stability of couples

Discussion of Findings

Hypothesis One

The first hypothesis states that there is no significant relationship between in-laws
interference and marital stability among couples. This hypothesis was tested with Pearson
Product Moment Correlation at 0.05 level of significance and the result showed that there was a
significant relationship between in-laws interference and marital stability among couples.

This result confirms the assertion of Yewah (2007) that a new couple needs to depend
on one another and if disagreements ensue, they resolve them together rather than bringing in
their parents to “referee”. He went further to say that couples should not place their parents or
any relatives in the middle of their relationship by telling them everything or by running to
them at the first signs of problems in the marriage.

It also collaborates with Kenton (2009) that establishing clear boundaries is not easy
and like marriage, it can require constant attention. Even when boundaries are created, in-laws
may not always want to abide by the boundaries, so couples must learn to reinforce the
boundaries they want and negotiate new ones. He went further to say that the process of
creating new family is challenging for a new couple, but ultimately it brings the couple close
together and it brings more peace to every one’s lives.

Hypothesis Two

The second hypothesis states that there is no significant between financial status of
couples and marital stability. This hypothesis was tested with Pearson Product Moment
Correlation at 0.05 level of significance. The result showed that there was a significant
relationship between financial status of couples and marital stability.

The result conforms with Holley (1981) where he maintained that the biggest single
influence on the families of skilled workers was the size of the wage the head received at work
and the resulting standard of living which it permitted. He went further to say that when a
skilled worker heads the family fortunes, even hen children in the family were old enough to
earn wages, the sheer size of skilled worker’s day package was the must important thing for
such families.

Data & Idowu (2006) also pointed out in their findings the financial status of couples is
one of the factors that threatens marital stability.
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Hypothesis Three

The third hypothesis states that infertility has no significant impact on marital stability.
This hypothesis was tested with One-way Analysis of Variance at 0.05 level of significance.
The result showed that there was a significant impact of infertility on marital stability of
couples.

This result conforms with the findings of Odusanya (2000) that infertility has been a
source of pain, anxiety and shame. It leaves couples unfulfilled as they are unable to realise
their goals of childbearing. It is accepted as a basis for divorce and whether as a cause or
effect, childlessness is often seen among divorcees in many cultures.

Implication of the Study

This study has serious implications for the married couples, marriage counselors,
counselling psychologists and the society in general. Marriage therapists need to be more
prominent and available in our society. It seems marriage counselors have been operating
behind the scene in the modern society unlike in other countries of the world, where marriage
counselling is accessible to the entire populace. Attending to marriage issue is not exclusively
reserved for the pastors though a large number of pastors are exposed to skills in counselling
psychology.

The results obtained in this study have demonstrated the realities of marriage instability
among couples in Lagos metropolis. The findings from the study have great multi-dimensional
implications for marriage counselors, spinsters and bachelors, married couples as well as the
government. This is because the problems that confront marriages are direct concern of the
entire society. It therefore means that, to ensure marital stability, couples should be encouraged
to make a deliberate decision of meeting a marriage counselor for their marriage assessment.
The findings also corroborate the fact that marital instability in our modern society is the result
of several factors; some of which have nothing to do with spiritualism. The main implication
of the study for the nation is that, if the causes of marriage instability were addressed at the
appropriate levels and quarters, it would not be too difficult for the government to achieve her
initiated war against insecurity. The war would be won with little or no stress.

Conclusion and Recommendations

The findings from this study demand urgent attention by all concerned, including
counseling psychologists, marriage counselors, religious leaders, married couples and the entire
public. This is because the study has revealed and confirmed the reality of marriage instability.
Prevention they say is better than cure. Therefore, the results from the study should be of
paramount interest and concern to marriage counselors.

Therefore, in order to reduce these sociological interferences to the barest minimum, the
following recommendations are made:

The government and marriage counselors should help to maintain marital stability
among couples through seminars, workshops, etc.

The government should provide an enabling environment for couples to improve their
living standards as a means of ensuring stability of marriage and seminars for the counselors,
lectures and workshops should be organized for married couples to enhance marital stability
and to teach them some skills in maintaining good marital relationships.

Pre-marital counselling should be regularly organized for youths on techniques of enhancing
marital stability before going into this God-ordained institution of marriage.
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Abstract

This article explains the historical description on the transformation of Islamic law into the
Indonesia legal system. For Muslims, Islam is not only a system of belief, but also contains the
universal principles of Islamic legal doctrines that must be implemented formally in the life as
well as in the Pancasila and the 1945 Constitution. Through Islamic political law, every Muslim
believed to willing and to accept the enforceability of Islamic law (the persuasive source).
Every Muslim also believed that Islamic law has the strength authority to be implemented in
practice formally (the authority source). The three patterns of the relationship between Islam
and the state in the New Order period from the antagonistic and reciprocal-critics to
accommodative approach has opened the door widely for the Islamization process of social
institutions, culture, politics, and the law in Indonesia. It shows the evidence that Islamic law
can be applied through the juridical approach formally.

Keywords: Transformation, Legislation, Regulation, Islamic Law, and Constitution
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1. Introduction

The discourse of Islamization is always becoming the crucial issue in Indonesia from
the past to the present. When Indonesia declared independence in 17" August 1945, it was
significant controversy surrounding the role of Islam in political situation that is caused by the
enormous tensions while the Muslim politicians want to adopt a civil code instead of an Islamic
one into Pancasila and the 1945 Constitution. As the largest Muslim-majority nation in the
world, on the one hand, Indonesia is very well known as the most populous Muslim country
with 85 percents of Indonesia’s 240 million people is Muslim where Islamic Law became
traditional norm in their life. On the other hand, in recent years, there has been a trend toward a
more orthodox interpretation of Islam which is part of longest Islamic political law debate
between Nationalist-Muslim and Nationalist-Secular groups.

Nationalist-Muslim group argues that Islam is not only a system of belief, but also
contains the universal principles that must be implemented formally into Pancasila and the
1945 Constitution. In contrast, Secular-Muslim group rejects its proposal because of the reason
that Indonesia is not Islamic or Secular State. Finally, the deadlock political debate has resulted
President Soekarno (Old Order) using his authority to take President Decree in 15" July 1959
returned the 1955 Constitution to the 1945 Constitution.

In New Order period, President Soeharto has an intensification of religious belief
amongst Muslims. Under Soeharto regime, all Islamic Parties were forced to unite under one
government-supervised in Islamic Party, the Partai Persatuan Pembangunan (Unity and
Development Party or PPP). With Soeharto’s resignation in 1998, all issues that related with
the Islamization movement is encountered by the political repressive approaches to collapse the
existence of religion society.

During the fall of the New Order Regime in reformation period in 1999, Nationalist-
Muslim has tried to re-entering Islamic Law into the Indonesia Constitution through Extra-
Ordinary Meeting of Majelis Permusyawaratan Rakyat (Indonesia Representative Council or
MPR). But they were lost more for second times by Nationalist-Secular groups who still
strongly supported Pancasila as the fundamental principle of the Indonesia Constitution. In
recent years, this becomes problematic issue regarding on tradition and politics in
contemporary Indonesia.

2. Islamic Law Tradition in Indonesia: Past and Present

The implementation of Islamic Law in Indonesia has dialectic together with the
government political law and it is also strongly influenced by the sosio-cultural tradition that
living in a Muslim society. Since the coming of Islam to Indonesia at seventh centuries ago
until the present, Muslims society has a diferrent interpretation and understanding about the
essence of Islamic law and its application in their life.?* For instance, M. Atho Mudzhar
explained that it was influenced by four categorizes, such as Figh Books, Religious Court
Decisions, the Rules of Law in Muslim Countries, and Ulama’s Fatwa.?® Accoding to him,
these are commonly influenced to the transformation process of Islamic Law into the Indonesia
Constitution although the existence of Islamic Law cannot be separated from the Custom Law
and Western Law.

%2 The term of heterogenity here is mean the distinction of Muslims understanding in implementing
Islamic Law into two tendencies: first, Islamic Law is defined as Sharia and Figh. Muslim Scholars defined
Sharia as the whole of Islamic legal doctrines derived from the Quran and the Sunna directly. Figh is resulted by
the interpretation of Muslim Jurists or Mujtahid in translating Islamic legal norms from the Quran, the Sunna,
and the legal cases in the line of ijtihad.

% M. Atho Mudzhar, “Pengaruh Faktor sosial Budaya terhadap Produk Pemikiran Hukum Islam” in
JournalMimbar HukumNumber 4 Year 2 (Jakarta: Al-Hikmah and Ditbinbapera Islam, 1991), p. 21-30.
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Regarding on Mudzhar’s view, Islamic Law can be understood with two points: first,
Islamic Law is formally implemented by Muslims in the life, and also codified and added
within the Indonesia legal system; and second, Islamic Law is absolutely believed by Muslims
as the whole of Islamic legal doctrines based on the Quran and the Sunna that is normatively
consists of the regulations and the sanctions and must be implemented in their life.
Consequently, there is often a conflict in implementing Islamic Law among tradition and
politics.

To explain the tradition of Islamic Law in Indonesia, it is related with the stereotype
distinction of Islamic Law understanding. In my perspective, it can be explored through
philosophical, historical, sociological, and juridical approaches. Philosophically, Muslim Jurists
(Fugahg has identified Islamic Law in the line of Sharia. The integral meaning of Sharia is
assumed containing the God’s rules that related with human behaviors and its relation to God
and the other humans. In contrast, Figh is specifically understood and even more individually
practiced by Muslims in the life because it is commonly related with all subjects in the
relationship between human and God as well as human and the others.

Yusuf Musa®* defines Shariaas the whole of Islamic legal doctrines that consists of
moral, ethics, believeness, and religiousness in the line of individual expression in actualizing
Islamic rules. Figh is defined specifically and related with the practical cases in outside of
belief. He defines figh as the whole of Islamic legal doctrines based on the interpretation of
texts and legal cases and it is also practiced in various legal activities among Muslim life. In
this context, Figh is always dynamically changed to be in order with the condition of socio-
political among Muslim tradition.? In any cases, figh is inconsiderable to be used formally as a
legal standard by Muslim. The Government is in need of codifying it to add into the
constitutional law which is known as Qanun Therefore, | can say that Islamic law in the form
of Figh is not simply understood through philosophical approach, but also more sociologist and
empiric in the line of Islamic legal studies. It means that Figh is commonly seen as Islamic law
traditions.

In historical perspective, fatwa is conducted by Muslim Jurists (Mujtahid) from the
Quran and the Sunna (dalil naqli) and ijtihad (dalil aqli). The unique of Islamic law is figh
conducted by mujtahid since the third centuries ago until the present. They have a different
approach on how to compile and arrange the systematic of figh. Some of them have used an
inductive approach to arrange the construction of figh through analytical method from the texts
into the cases. This method is commonly done by the Ulama Syafi’iya who is very well known
as ahl al-hadith The other one has used deductive approach through compromising the cases
into the texts. This method is commonly done by the Ulama Hanafiya who is very well known

asahlalr a "y i

Then in political perspective, | think Islamic political law in Indonesia has dialectic
from the beginning of Islam come to Indonesia until the reformation period. In this context, |
would like to refer to Fakhri Ali and Bahtiar Effendi’s view that Islamic political law in
Indonesia has been related with the relationship between Islam and the state, especially as long
as the age of New Order regime. They assumed that it consists of three periods: first,
antagonistic relation (1966-1981) shows the existence of Islamic movement is very dominantly
controlled by the government; second, reciprocal critics (1982-1985) shows the existence of

% yusuf Musa, Tarikh akFigh al-Islami, (Cairo, Mesir: n.y.), p. 10 and Manna al-Qattan, Al-Tasyri wa aiFigh fi
al-Islam, (Cairo, Egypt: Muassasah al-Risalah, n.y), p. 14.

% Amir Syarifudin, “Pengertian dan Sumber Hukum Islam” in Falsafah Hukum IslanSecond Edition, (Jakarta:
Bumi Aksana — Depag RI, 1992), p. 15.

% Fathurrahman Djamil, Filsafat Hukum Islam Jilid |l(Jakarta : Logos Wacana llmu, 1997), p. 9.
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Santri trying to change their mindset and activities in actualizing the intellectuality within
political challenge in Indonesia; and third, accommodative relation (1985-1998) shows the
harmonization of Islam and the state which can be seen Muslim intellectuals and Muslim
politicians collaborated together in building Indonesia within the government and bureaucracy
system.

Moreover, the relationship between Islam and the state can be seen sociologically pro
and contra in understanding of modernisation. It can be divided into three types: first, the
pattern of apology, which is a form of the refusal of Islam to all the values that are rooted in the
discourse of modernization. The first pattern even assume modernization with Westernization
and secularization identical; Secondly, adaptive pattern, which is a form of accepting partial
modernization values that do not conflict with the teachings of Islam; Third, creative pattern,
which is a form of dialogical attitude that is more intellectual approach in response to
modernization.

Referring to the three patterns mentioned above, the third pattern seems to be more
dominant because of the intellectual approach that developed by the modernists is more
representative to develop modern Islamic in Indonesia. This occurs as the antithesis of the more
conservative Islamic circles directed to Islamic ideology and depolitization formally resulting
tensions spawned by the New Order regime.

From there, it can be said here that the Islamic legal tradition that exists in muslin
Indonesian society is divided into several levels first, as he becomes a mean value of legal
guidelines are followed and adhered to by a Muslim religious authority to submit, obey and
submit to the teachings of Islam. Secondly, as the rule of law means it contains charges that
universal norms of Islamic law and specific, vertical and horizontal, adhered to and complied
with applicable within Muslim societies continuously. Third, the rule of law means that it
contains a number of rules, both written and unwritten rules, and still exist and apply in
kehiduan Muslim community itself. Fourth, as a legal product means it is a political product in
the form of the Act and other regulations, which resulted from an agreement at the level of
legislative, executive and judicial branches.

The juridical, tradition implementation of Islamic law in Indonesia is carried out
through the legal policy of unification and codification of Islamic law. Transformation of
Islamic law in the form of legislation (Takhrij al-Ahkamfi al-nash al-Qanur) is a product of
the interaction between the political elite of Islam (the Muslim Scholars, Mass Media Leaders,
Religious Officials, and Muslim Scholars) to the power elite or the ruling elite who are the
politicians and the state officials. As one of the examples, the enactment of the Islamic
Marriage Law Number 1 of 1974 is the fact that Islamic elite is more quite dominant role with
the political elite at the legislative level.

3. Islamic Political Law Thought in Indonesia

Ismail Sunny illustrates an Islamic political law as the process of Islamic law
acceptance by the people and the government in two periods, namely: first, the persuasive
source in where every Muslim believed to willing and to accept the enforceability of Islamic
law; and second, the authority source in where every Muslim believed that Islamic law has the
strength authority to be implemented in practice formally. In other words, Islamic law can be
applied 2Igased on the formal juridical approach and it is codified through the legislation
process.

%7 Isma’il Sunny, Tradisi dan Inovasi Keislaman di Indonesia dalam Bida&hgkum Islamin Bunga Rampai
Peradilan Islam di IndonesjgBandung: Ulul Albab Press, 1997), p. 40-43.
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To develop the transformation process of Islamic law supremacy into the National Law,
it is required the people and the institution of political participation, as well as the relationship
between Islamic law with the bodies of state power in the scope of Islamic political law.
Islamic political law can be seen as the product of the political interaction among the political
elite based on the various socio-cultural groups. The opportunities for the development of
Islamic law in the national law system may be possible to be transformed when the Muslim
political elite have a strong of bargaining power in the political interaction process.

In New Order era, the political law policy has been set out in the Decree of the People's
Consultative Assembly (Majelis Permusyawaratan Rakat or MPR). MPR made the Guidelines
of State Policy (Garis-Garis Besar Haluan Negara or GBHN) in 1973, 1978, 1983, 1988, and
1993. During the period of 1973-1988, the development of national law is aimed to codify and
to unify the law system to be in order with the society interests. The certain forms of written
law are codified and unified, especially the laws that are seen "neutral” for social engineering.
Likewise for Muslims, Islamic law unification gained the national recognition in the national
legal system.?®

The transformation of Islamic law in the form of legislation (Takhrij al-Ahkamfi al-
nashal-Qanun) is a product of the interaction between the political elite of Islam to the power
elite or the ruling elite who are the politicians and the state officials.?® As the political decision-
making procedures in the legislative and the executive levels, Islamic law legislation is
understood in the terms of legal drafting. It should refer to the political law policy that made
collectively by the political bodies of the state power. The law can be defined as the written
rules if it has been codified through the political process at the bodies of state power such as in
the legislative and the executive institutions, as well as considerable with the requirements and
the appropriate of legislation design.

The conceptual approach of Islamic law legislation procedure is proposed by A. Hamid
S. Attamimi who explains that the government and the parliament held the strength authority in
the legislation procedure. He mentioned in Article 5 Verse 1 of the 1945 Constitution that "the
President has the power to make laws with the approval of Parliament.” While the explanation
of Article 5 Verse 1 of the 1945 Constitution stated that "unless the executive power, the
President, together with the House of Representatives (Dewan Perwakilan Rakyat or DPR) to
run a legislative power in the state legislature."*

Based on the description above, DPR should give a consideration to all rules design that
are proposed by the government. It is also similar with the Explanation of Article 20 Verse 1 of
the 1945 Constitution that DPR may reject or accept all rules design that proposed by the
government. In this context, the government and DPR have to concern fully together both are
in rejecting or accepting the proposed of design rules.

4. Dynamics of Islamic Political Law in Indonesia

The political power transition from the Old Order to the New Order regime had been
marked by the downfall of Sukarno from the President Position post the Movement Coup of the
Communist Party (G-30/S/PKI) in 1965.*" The political events have implications for the

% Teuku Mohammad Radhie, “Politik dan Pembaharuan Hukum” in PrismaNumber 6 Year Il (Jakarta: LP3ES,
1973), p. 4; M. Yahya Harahap, “Informasi Materi Kompilasi Hukum Islam: Memposisikan Abetraksi Hukum
Islam” in Mimbar HukumNumber 5 Year Il (Jakarta: Al-Hikmah and Ditbinbapera Islam, 1992), p. 17-21.

2 Amak F.Z., Proses UndandJndang Perkawinan(bandung: al-Ma’arif, 1976), p. 35-48.

% See A. Hamid S. Attamimi, “Peranan Keputusan Presiden Republik Indonesia dalam Penyelenggaraan
Pemerintah Negara: Suatu Analisis Mengenai Keputusan Presiden yang Berfungsi Pengaturan dalam Kurun
Waktu Pelita I-Pelita IV”, Doktoral Thesis at University of Indonesia, (Jakarta: Ul, 1990), p. 120-135.

%! Mochtar Mas'oed, Ekonomi dan Struktur Politik Orde Baru 196671, (Jakarta: LP3ES, 1989), p. 47-53.
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emergence of the highest tension of political crisis when the mass movement demands the
dissolution of the Communist Party, political system reform, and the restoration of the country's
security.*

The peak is occurred in 1966 when the political situation in Indonesia is not stabile and
chaos. This situation implicated to the President Soekarno to write the Testament Letter of
March Eleven (Surat Perintah Sebelas Maret or SUPERSEMAR) to General Suharto in which
essentially contains the command to restore the national security, to consolidate all military and
civilian personnel, as well as the reporting of all duties and the responsibilities of its letter.**

In addition, the political process in Indonesia was running very fast while the pace of
the clock ticking. In the situation, General Suharto had directly or indirectly became the holder
of security and political control. He also took all the steps that necessary for the accelerated of
recovery and social conditions, such as in politics and economics at the time. It had performed
until the convening of MPRS General Session in June-July 1966.

In this regard, the MPRS Provision Number: IX/MPRS/1966 has become a
constitutional basis for Supersemar and convening the General Assembly of MPR in 1967 that
displacing Sukarno from the President position by MPRS Decree Number:
XXXI/MPRS/1967. This has paved the way for Suharto become for the Second President of
Indonesia that set out in the MPRS Provision Number: XLI1//MPRS/1968.%*

The birth of the New Order is seemed supported by the student movement in Indonesian
such as the Student Action Union of Indonesia (Kesatuan Aksi Mahasiwa Indonesia or KAMI)
and the Youth and Student Action Union of Indonesia (Kesatuan Aksi Pemuda Pelajar
Indonesia or KAPPI) whose members are predominantly Muslim. It can be said that they
spearhead the collapse of the Old Order regime. At the beginning of the New Order, Soeharto
seems to make changes to the irresponsible bureaucratic tendency as well as the heritage of the
Old Order regime.

New Order used political approach in the closing form of relationship between military
and technocrats elements for the purpose of carrying out the development and realizing the
stability and the strongest of the government system. Military and bureaucracy collaboration is
a political machine to organize the social and political life of the community, which the New
Order becomes a single political force in Indonesia through the two components.®

The political form is created as follows: first, the role of bureaucracy is very powerful
because it is run by the military support after the collapse of guided democracy and becomes
the only major player on the national political stage; second, to build the force of social-
political organization, as an extension of the military and the government, Soeharto took a
political policy to unite the people in the form of Golkar Party as a single majority of political
organization in the New Order period; third, the taming of radicalism in political context,
Soeharto took a political repressive approach through the process of the mass politisation, such
as applying the concept of floating mass and NKK/BKK in the scope of higher education
institutions; fourth, Soeharto did more emphasize on the security approach than the welfare

%2 Joeniarto, Sejarah Ketatanegaraan Republik Indonegiakarta: Bumi Aksara, 1990), 3rd Edition, p. 140.

* Harold Crouch, TheArmy and Politics in Indonesiglthaca: Cornell University Press, 1978), see at Chapter
VII.

% Fuad Hasan, Meramu Intelegensi dengan Intuisi: Di antara Para Sahabat Pak Hditkarta: PT. Citra
Lamtorogung Persada, 1991), p. 261-262.

% Lance Castle, Birokrasi dan Masyarakat Indonesi¢Surakarta: Hapsara, 1983), p. 27.
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approach in social and political development; and fifth, Soeharto also mobilized a public
support through the social and community organizations based on the corporatist.*®

The relationships between Islam and politics in the New Order period had actually
started since the New Order regime introducing the modernization policy, where the stigma of
development mindset and the outlook of the Indonesian people and also the process of cultural
transformation and social change more adopt what has happened in Western countries. The
paradigm of development in Indonesia has changed from Eastern Europe into Western Europe
and United States. Many scholars and intellectuals began to familiar and to introduce their
knowledge with Western thought.

Meanwhile, for Islamists group, modernization is like a dilemma because of faced with
two choices, namely: on the one hand, supporting the modernization of the New Order means
the same as supporting the West. On the other hand, if Muslims refuses that it means they will
lose the opportunity to play an active role in the national development program.®’

The pro and contra response among the majority of Muslims are taking the
modernization spawned in the three following pattern: first, apology pattern, which is the form
of rejecting attitude of Islamists group against all the values that are rooted in the discourse of
modernization. Even the first pattern is assumed modernization synonymous with
Westernization and Secularization; second, adaptive pattern, which is the form of Muslims
acceptation to the most of the modernization values which is not contrary to the teachings of
Islam; and third, creative pattern, which is the form of Muslims attitude to dialogue through
more intellectual approaches in response to modernization.

Based on the explanation above, intellectual approach seemed more effective to
modernize Indonesia than Islamic political approach. However, the approach is very
dominantly developed by the Muslim modernist intellectual group more considerable and
representative for developing of modern Islam in Indonesia. | can say that this occurs is the
antithesis of the conservative Islam that is more directed to ideology and the depolitization of
Islam formally, and this would result the spawned tension between Islamist traditional groups
with the New Order regime.

Regarding on the linkage pattern of political Islamization in Indonesia, it is often too
provocative because it not the best way to develop Indonesia and also not entirely the
representation of the majority of Muslims to be united in the frame of socio-political system. In
this context, there was born the idea of cultural Islam as the mid-way for Muslims to continue
to play their role in the national political stage. At least, the truth of this way will open the way
for tthMuinms towards the Islamization process in the late of New Order political policy in
1970.

The political policy of the New Order regime has put Islam in the marginal position of
the national political stage. It has given the tensions between Islam and the state. History has
recorded that the dynamics of the relationship between Islam and the state in the New Order
regime has shifted from being antagonistic, reciprocal critical to adaptive. Antagonistic
relationship (1966-1981) reflects the pattern of the hegemonic relationship between Islam and
the New Order government. The political ideology of the state has been strongly influenced to

% Affan Gaffar, Politik Indonesia: Tradisi MenujiDemokrasi(Yogyakarta: Pustaka Pelajar, 1999), p. 37.

¥ M. Dawam Rahardjo, Intelektual, Intelegensia dan Perilaku Politik Bang@andung: Mizan, 1993), p. 381.

% M. Syafi’i Anwar, Politik Akomodasi Negara dan Cedekiawan Muslim Orde Baru: Sebuah Retrospeksi dan
Refleksi (Bandung: Mizan, 1995), p. 232-235; see also Fakhri Ali and Bahtiar Effendi, Merambah Jalan Baru
Islam: RekonstrukdPemikiran Islam Indonesia Masa Orde Ba(Bandung: Mizan, 1985), p. 108-110.
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the growth community level. At the same time, it has been opposed to reactive stance among
Muslims and result the ideological conflict to place Islamic Group as an opposition.*®

In stage of reciprocal critical (1982-1985), the Muslim Students (Kaum Santri) tried to
reflect their views and change themselves to show their intellectual performance in Indonesia
political sphere. At this stage, the choice of rational-pragmatic understanding has given a
mutual understanding between Islam and the New Order government. During the period of
1982-1985, the majority of the intellectual Muslims have begun to accept Pancasila as the
fundamental ideology of the state, the mass organizations, and the political organizations.

In the stage of accommodative (1985-2000), the relationship between Islam and the
state reflected more harmonious in which Muslims have been entered as part of the political
elite and bureaucracy system. At the same time, the Muslims political aspiration was
particularly noticeable and contribute themselves in the form of developing Indonesia such as
establishing of social order, politics, economics, and culture that are rooted in the noble of
Islamic values as well as the national culture in the framed of integrative philosophy of
Pancasila and the 1945 Constitution.*

Referring to the explanation above, | can say that the accommodative pattern is the one
way for Muslims to contribute themselves in developing of Indonesia future. At the recent
decades, the Muslims political participation show us that Islamic values can be included into
the Indonesia political sphere through intellectual and cultural approaches. At least, it can be
seen as one of the general descriptions on the relationship model that must be developed in
Indonesia future.

5. The Transformation of Islamic Values into the Indonesia Legal System

In the term of the state science, the transformation of Islamic law can be explained
through the God and the state sovereignty theories. According to God sovereignty theory, Allah
is only one of the creators of law and human being just implements the God’s Law. In Islamic
Law Philosophy, there is one theory that mentions that everyone has an obligation to obey his
own religious rules. It means that all Muslims have to follow the God’s Law and practice it in
the life.

Contrary in democratic state, the politics of law is derived from the people sovereignty,
which the Constitution represents the political awareness of the people and the political law
authority of the government. In this context, Republic of Indonesia adopted the concept of legal
state (rechtstaaty All rules including Islamic law can be implemented in practice if it has been
guaranteed and regulated in the Indonesia Constitution.

At the beginning of Indonesia independence in August 1945, the people political
representation has been performed in the People Consultative Assembly (Majelis
Permusyawaratan Rakyat or MPR) and the People Representative Council (Dewan Perwakilan
rakyat or DPR). It has been changed after the fall of the New Order regime in the mid of 1998
when the President, the Members of MPR and DPR are directly elected by the General

% M. Syafi’i Anwar, Pemikiran dan Aksi Islam Indonesia: Sebuah Kajian Politik Tentang Cendekiawan Muslim
Orde Bary (Jakarta: Paramadina, 1995), p. 9.

0 For example, in the year of 1970-1981, Islamic Marriage Law Number 1 of 1974 is too long regulated by the
parliament and the government. In contrast, It is extremely different with the accommodative state in 1985-2000

where the govenment regulated some Islamic regulations such as the Islamic Court Law Number 7 of 1989, the
Islamic Banking Law Number 10 of 1998, the Zakat Law Number 38 of 1999, and the Islamic Law Compilation

under the President Instruction Number 1 of 1991. See Ahmad Sukardja, “Keberlakuan Hukum Islam dalam Tata
Hukum Indonesia” in Cik Hassan Bisri (ed), Bunga Rampai Peradilan Islam 1st EditigBandung: Ulul Albab

Press, 1997), p. 24-25.
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Election. In this regard, there is performed the principle of check and balances between the
President and the Parliament as well as the separation of power concept.

Since 1970 until the present, the dynamics of Islamic law transformation process has
been running in a synergistic line with the political dynamics in Indonesia. The three patterns of
the relationship between Islam and the state in the New Order period from antagonistic and
reciprocal-critics to accommodative approach, has opened the door widely for the Islamization
process of social institutions, culture, politics, and the law in Indonesia.

Regarding on the description above, the concept of the development of Islamic law in
Indonesia future must reflect the social order and culture, politics and law policies in society.
Its direction will become qualitatively an Islamic law awareness to be implemented by the
Muslim and also set it into the national legal system by the government and state agencies. The
concretization of this view is referred to the term of Islamic law legislation concept (tagnin).

I refer to Abdul Ghani Abdullah’s view that Islamic law has been placed on the high
position of the Indonesia Constitution based on the three reasons: first, in philosophical reason,
the teachings of Islam is the way of life, moral and legal ideals among Muslim-majority in
Indonesia, and it has an important role for the creation of the fundamental norms of Pancasila;
second, in sociological reasons, the development of Islamic law in Indonesia is part of Muslims
culture as well as the legal consciousness; and third, in juridical reasons, Islamic law can
included in the Indonesia legal system referred to the Article 24, 25 and 29 of the 1945
Constitution.

In more concrete reality, there are several products of regulations and legislation that
are substantially consist of Islamic law values: (a) Islamic Marriage Law Number 1 of 1974,
(b) Islamic Law Compilation under the President Instruction Number 1 of 1991; (c) Islamic
Banking Law Number 10 of 1998; (d) Pilgrimage Law Number 17 of 1999; (e) Wakaf Law
Number 41 of 2004; (f) Zakat Law Number 38 of 1999; (g) Religious Court Law Number 50 of
2009; and so on.**

In line of the political climate and democratization change from the early 1980 to the
present seemed the positive sign for the positive progress in the development of Islamic law in
all dimensions of public life. The structural and cultural approaches are the most effective way
to the process of Islamization of social institutions in Indonesia as well as in culture, politics,
economics and law. As the next challenge is how the Muslims can manage their consciousness
and awareness to perform their political expression positively.

6. Conclusion

In my last remark, | can say that the historical transformation of Islamic law in
Indonesia is loaded with the variety of historical, philosophical, political, sociological, and
juridical dimensions. On the one hand, Islamic law in Indonesia has experienced up and down
as long as the politics of law that applied by the state power. On the other hand, it is also rooted
in the socio-cultural power in which the Muslims in Indonesia have been interacting in the
political decision making process, thus giving to various political policies for the benefit of the
Muslim community.

In this final section, | can say that the Islamic law transformation in the national legal
system in Indonesia has experienced in a dynamic and sustainable development, as well as its
relations to the channel of political infrastructure and superstructure including the realities,

L Abdul Ghani Abdullah, “Peradilan Agama Pasca UU No. 7/1989 dan Perkembangan Studi Hukum Islam di
Indonesia”, in Mimbar HukumNumber 17 Year V, (Jakarta: Al-Hikmah & Ditbinbapera Islam Depag RI, 1994),
p. 94-96.
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demands, and support from all political elements. The historical evidence of Islamic law
establishment since the Colonial period to the Independence and reformation periods is the fact
that Islamic law would never sued the truth. In other word, Islamic law will always exist
together with the existence of Islam in Muslims life.
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Abstract

The activities of trade union leaders in our organization is radically changing particularly
towards dispute management and various mode been used in addressing issues relating to
leadership styles on effective dispute management in industrial setting. These phenomena have
brought about some salient questions: What are the effects of leadership styles on intra union
dispute management? What is the leadership styles being adopted within trade union
movements on intra-union dispute management? What are those factors militating against any
leadership style adopted by union leaders. In an attempt to find answers to these questions, this
study therefore attempt to assess leadership styles as factors in Intra union disputes
management in Oyo State Public Service. The study is an expo-facto research which adopts the
descriptive survey research design. The population for this study is the trade union leaders and
members in Nigerian-Union of Teachers (NUT), Nigerian Union of Local Government
Employees (NULGE), Medical and Health Workers’ Union of Nigeria (MHWUN) in Ibadan
North Local Government Oyo State. In selecting the sample, multi-stage sampling procedure
was used. A total of 250 respondents were used for the study. Data were collected using a
research questionnaire tagged “Leadership Styles and Intra-Union Dispute Management
(LSIDM). Three research questions were raised and answered; while two hypotheses were
tested at 0.05 significant levels. Data were analyzed using frequency counts, percentage, chi-
square.
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The study shows that there are five main types of leadership style adopted by the trade
union leaders towards conflict management in Oyo State; these are autocratic, democratic,
bureaucratic, transformational and transactional leadership styles. There was significant
relationship between the various leadership styles adopted by trade union leaders and intra
union dispute management (X cal = 144.25, df = 10; P < 0.5). The study also shows that there
was a significant joint effect of all these leadership styles on the intra union dispute
management in Oyo State public service respectively. (f(5, 144) = 442.609, P < 0.05) and (f(5,
94) = 298.459, P = 0.05). The independent variables predicted the dependent variables as
follows: Democratic (f = 357), Autocratic (B = .294) Transformational (f = .306), Bureaucratic
(B =.208) and Transactional (= 116).

In view of this, it was concluded that leadership styles contributed positively to
effective intra union dispute management. It was therefore recommended of all the leadership
styles examined though situation and nature of dispute might be different like wise the
environment democratic cum transformational leadership styles would always suffice in intra-
trade dispute management and those leaders should have the right communicating skills to
communicate in diplomatic and non-confrontational manner.

Key words: Leadership, Leadership style, Trade Union Leaders, Trade dispute, Trade

dispute management
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Introduction

Leadership is found in groups with more than one person and it is central to our
everyday lives in the private and public spheres. In our homes, institutions, religious and social
groups we hardly function without an effective leadership Donald, (2005). For a long time,
leadership style has attracted much interest worldwide. Every leader comes with his/her style of
leadership. Leadership style is the manner and approach of providing direction, implementing
plans, and motivating other people. It is a known fact that leadership style influences or serves
as motivation for other workers in an organization Sasongu (2005). Workers motivation is
influenced by the changing ambitions or leadership styles they works under or socializes with.

There are as many leadership styles namely-autocratic, bureaucratic, charismatic
democratic or participative, laissez-faire; people oriented or relations; people-oriented, servant;
task-oriented; transactional and transformational leadership styles. According to Bankole
(2007), leadership style is crucial to the success of an organization. Understanding these
leadership styles and its impact helps to develop and adapt the suitable style which will help
one become a more effective leader. However, all the above-mentioned leadership styles cannot
have the same priority because each has different personal goals.

Hitherto, the debate had been on whether or not conflict is desirable in an organization.
But several empirical studies have shown that conflict is an inevitable element in any social
interaction that involves human beings (Mullins, 1996; Omole and Adegoke, 2001; Otite, 2001;
Hammed, 2002 and Okhakhume and Durodola, 2002). The pursuit of divergent interests, goals
and aspirations by individuals and/or group in defined social and physical environment has
been adduced as the main reason why conflict is ubiquitous in every human grouping
(Edwards, 2002 and Otite, 2001). “When this is the case, the conflict is managed using a
variety of mechanisms to ensure that the relationship is constructive and that open
communication is maintained (Bhushan, 2005).

There is difference between resolving a conflict and managing a conflict. Resolving a
conflict means bringing an end to the disputes, which is practically impossible. Managing a
conflict, on the other hand, contains specialized interaction that prevents a dispute from
becoming a destructive battle (Lederach, 1995).

In a typical work organization, for instance, the interest of an employer of labour who
has invested his hard earned money with the aim of maximizing profit at minimum cost is
fundamentally at variance with that of his employees who or their part struggle to resist
exploitation and wrest as much benefits as possible in the form of enhanced salaries and best
working conditions possible, from the employer (Arije, 2000).

Yesufu (2000) made the illustration clearer when he said that as the relationship
between management and labour becomes more and more sophisticated, it degenerates into
conflicting partnering. He succinctly posited that:

It generates much conflict as the worker tends to demand more wages and/or
facilities from his employer to improve his standard of living and welfare;
while the employer seeks to extract from him a higher of output to ensure
some, or rsing profitability. The consequences of pursuing high profitability
and the demands and counter demands between the employer and the
employee, increasingly generates some conflicts which have important social
and economic impact for the coun{iesufu2000: p. 7576).

It is, however, germane to mention that the occurrence of conflict between the
organized labour and their employer is not inherently harmful rather it is the way such conflict
is handled that determines whether its outcome will be functional or dysfunctional (Omoluabi,
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2001 and Mitchell, 2004). This implies that the leadership style of Union leaders is critical to
the outcome of any conflict management process.

Most organizations have a preferred dispute management styles, but they will use
different leadership styles under different conditions. The skill of dispute management is to
apply the right mode/management leadership style for the situation. In other words, we need to
recognize all the leadership styles to conflict/dispute management. Although, the leadership
style we choose is partly influenced by the type of dispute, it is also affected by personal
characteristics, including cultural background.

Given the above scenario, it therefore becomes imperative for the social actors in the
industry to acquire skills that will positively influence their intra-union dispute management to
bring industrial harmony in the Nigerian economy. This task, however, demands an adequate
understanding of the leadership styles of both the labour leaders and management
representatives with a view to establishing the needed skills, which are potent determinants of
their intra-union dispute management strategies. This therefore raise the relevance of such
leadership styles as autocratic, bureaucratic, laissez-faire, people oriented, transformational and
task-oriented to the leadership styles effective management of intra-union dispute in the
Nigerian industrial relations system. The incidence of industrial conflict in Nigeria has
consistently and persistently been on the increase. This development has been attributed to
leadership style of labour leaders and disputes management because over the years, evidences
abound showing that most labour leaders seem to lack the styles required of them to effectively
handle the frequently occurring intra-union disputes.

This to a greater extent has been having negative effects on the socio-economic and
technological development of Nigeria. However, not many trade union leaders have succeeded
in achieving harmonies in labour management relations with their management. It is on this
basis that this study, therefore, intended to find how leadership style determines intra-union
disputes management strategies among selected union in Oyo State public service.

Literature Review

Three areas of literature are particularly relevant to this study. These are (i) concept of
leadership (ii) leadership styles and (iii) trade disputes management strategies, are briefly
discussed below.

Concept of Leadership

Leadership is an elusive concept. It has been described in many ways by many scholars
in various publications and it has attracted the attention of academic and experts in the field of
industrials relations as well as government. Without doubt leadership plays a dominant role in
the outcome of any organized effort aimed at a particular goal or a set of goals. According to
Advance Learners Dictionary (2000) leader is defined ‘as a person who leads a group
especially the head of a country, an organization and so on’.

Lord Monrgomery in his book “paths to leadership” cited by Aiki, (1992) describes a
leader as:

“one who can be | ooked up to whose perso
inspire and win the hearts of those he leads, gaining their trust and confidence
and explainingwhatismed ed i n | anguage which can be

From the definition above, it follows that a leader is that person who influences the
activities of an individual or a group in an effect toward achieving a goal in a given situation.
Leadership process is a function of the leader, the follower and other situational variables. This
is better explained by the following function: L=f (L, fand S).
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Sasongu (2005) defines leadership as a “process of directing and influencing the task of
related activities of group members”. Similarly, it could be seen as the process of influencing
other people to achieve organizational objectives. Bass, (1982) also defines leadership as "an
interaction between members of a group. Leaders are agents of change, persons whose act
affect other people more than the other people acts affect them. Leadership occurs when one
group member modifies the competence of others in the group”.

According to the United States Army Handbook (1973) as cited by Donald Clark (2005)
Paternalism has at times been equated with leadership styles and most definitions of leadership
normally imply that one of the actions within leadership is that of influencing. The Army uses
the following definition:

“Leadership 1is influencing pienoand e
motivation... while operating to accomplish the mission and improving the
organization”. (pg 74)

The Army further goes on by defining ‘influence’ as a means of getting people to do
what you want them to do. It is the means or method to achieve two ends; operating and
improving. But there are more to influencing them simply passing along orders. The example
one sets is just as important as the words one speaks. And one set an example good or bad ......
with every action one takes and words are utters, on or off duty. Through ones words and
examples, one must communicate purpose, direction and motivation.

Webster on the other hand defined ‘paternalism’ as a “system under which an authority
undertakes to supply needs or regulate conduct of those under its control in matters affecting
them as individuals as well as in their relationships to authority and to each other”. This
paternalism supplies needs for those under its protection or control, while leadership gets things
done. The first is directed inwards while the latter is directed outwards.

Leadership is however concerned with influencing people through whichever means (be
it positive or negative) to achieve a predetermined results. Leadership entails an unequal
distribution of power between leaders and group members. On the other hand, scientific
management seems to have erased paternalism in organizations but the inherent features of it
which are later tagged as motivation could not be joked with if an organization is poised to
succeed.

Katz and Khan (2007) see leadership, as applied to formally organized enterprises as
“the influential increment over and above mechanical compliance with the routine directives of
the organization. In other words, there is much to add to the non-personal things an individual
must do to carry out a job. These include supplementing the organizational design with
information necessary for persons to perform their roles, clarifying roles in view of the
changing environment, and recognizing the fact that every role is a part of an organized
enterprise and interpreting them to those working in it and by making adjustments for human
beings and their various behavioural patterns.

The complexity of the leadership cannot be revealed without coordinating the dynamic
interaction between the leaders and the followers. Research has indicated that a good leadership
style is contingent on such factors as the leader's subordinate relationships, the leader's
characteristics, the follower's characteristics, the organizational culture and environment.
Leadership therefore, depends on an interactional context which includes how others view a
leader's performance and its effects and this is influenced by the leadership expectation and
preference of the subordinate (Adegbite 2006). It can also be seen as a dynamic process in a
group whereby one individual influences others to contribute voluntarily to the development of
group tasks in a given situation. In order words, leadership is the ability to elicit participation or
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influence other to their maximum performance to accomplish a task, objective or purpose. It
does not make a difference whether you are leading a company, ministry or unions, unit or
department a leader must be able to get and influence fellowship.

According to Webb (2003), he opined that in a case of where get-the-job has priority.

...All decisions are based on getting the job done. The worker with the
defective extension cord card can order it discarded and get a new one from
the tool room. The person affected by the problemahb#sority to take action

to correct it. It does not have to go through a chain of command. Minor
problems arc handled now, and they do not pile up. Getting the job done has
priority and is automatic control.

Webb, (2003) further explains:

“The ab oegmay dexsamplp, Ibut what kind of problems are workers
and supervisors allowed to correct without going through chain of command.
What kind of problems requires management to be called in With Command
and- control leadership, workers and sometime supersgisire not allowed to

take action on any problem, no matter how elementary, without approval. In
this environment, the only problems addressed arc major, this is why
companies have to pay low wages; they have to pay for a growing list of
unrecognizedlisb f pr obl ems” .

Considering the above explanations, public service is a replica of an institution where
command - and - control leadership is deeply rooted. Likewise the trade union associations,
hardly could a leader be allowed to take action on any problem without obtaining approval
from other members, in case such an action is taken and it boomerangs, such leader is deemed
to face the music. However, the bureaucracy in the public service makes the union leaders to be
less effective and hinders efficiency.

Leadership Styles

Leadership style is the manner and approach of providing direction, implementing plans
and motivating people. Clark (2005) quoted U.S. Army handbook (1973) stating that there are
normally three styles of leadership which are: authoritarian or autocratic, participative or
democratic and delegate or free reign.

Mind Tools Limited (2006), the following are the various leadership styles that this
study will be anchored on.

- Autocratic leadership Bureaucratic leadership

- Charismatic leadership

- Democratic or participative leadership

- Laissez - faire leadership

- People oriented leadership or Relations oriented

- Servant leadership

- Task - oriented leadership

- Transactional leadership

- Transformational leadership

* Autocratic Leadership: Autocratic leadership is an extreme form of
transactional leadership, where leader has absolute power over his or her employees or team.
Employees and team members have little opportunity for making suggestions, even if these
would be in the team or organizations interest. Most people tend to resent being treated like
this. Because of this, autocratic leadership usually leads to high level of absenteeism and staff
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turnover. For some routine and unskilled jobs, the style can remain effective where advantages
of control outright the disadvantages.

* Bureaucratic Leadership: Bureaucratic leaders work by the book: ensuring
that their staff follows procedures exactly. This is a very appropriate style for work involving
serious safely risk (such as working with machinery, toxic substances or at heights) or where
large sums of money involved (such as cash handling) and in government establishment where
policies that have to do with the general public are made.

* Charismatic Leadership: This leadership style can appear similar to a
transformational leadership style in that the leader inject huge doses of enthusiasm into his or
her team, and is very energetic in driving others forward. However, a charismatic leader tends
to behave more in him or herself then in their team. This can create a risk that a project or even
an entire organization, might collapse if the leader were to leave. In the eyes of their followers
success is tied with the presence of the charismatic leader. As such, charismatic leadership
carries great responsibility, and needs long-term commitment from the leader.

* Democratic Leadership or Participative Leadership: Although a democratic
leader will make the final decision he or she invites other members of the team to contribute to
the decision-making process. This not only increases job satisfaction by involving employees
or team members in what's going on, but it also helps to develop people’s skills. Employees and
team members feel in control of their own destiny, such as the promotion they desire, and they
are motivated to work hard by more than just a financial reward. As participation takes time,
this approach can take more time, but often the end result is better. The approach can be
suitable where team working is essential, and quality is more important than speed to market or
productivity.

Laissez-Faire Leadership

This French phrase means "leave it be" and is used to describe a leader who leaves his
or her colleagues to get on with their work. It can be effective if the leader monitors what is
being achieved and communicates this back to his/her team regularly. Most often, laissez-faire
leadership works for teams in which the individuals are very experienced and skilled self-
starters. Unfortunately, it can also refer to situations where managers are not exerting sufficient
control.

People - Oriented or Relations - Oriented Leadership

This style of leadership is the opposite of task-oriented leadership; the leader is totally
focused on organizing, supporting and developing the people in the leader's team. A
participative style, it tends to lead to good teamwork and creative collaboration. In practice,
most leaders use both task oriented and people oriented styles of leadership.

Servant Leadership

Robert (1985) describes a leader who is often not formally recognized as such. When
someone, at any level within an organization, leads simply by virtue of meeting the needs of
his/her team, he or she is described as a “servant leader”.

In many ways, servant leadership is a form of democratic leadership as the whole team
lends to be involved in decision making.

Supporters of the servant leadership model suggest it is an important way ahead in a
world where values are increasingly important, in which servant leaders achieve power on the
basis of their values and ideals. Others believe that in competitive leadership situations, people
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practicing servant leadership will often find themselves left behind by leaders using other
leadership styles.

9 Task Oriented Leadership

A highly task - oriented leader focuses only on getting the job done, and can be quite
autocratic. He/she will actively define the work and the roles required, put structures in place,
plan, organize and monitor. However, as task-oriented leaders spare little thought for the well
being of their teams, this approach can suffer many of the flaws of autocratic leadership, with
difficulties in motivating and retaining staff.

1 Transactional Leadership

This style of leadership starts with the idea that team members agree to obey their
leader totally when they take on a job the “transactional is (usually) that the organization pays
the team members in return for their effort and compliance. Yon have a right lo “punish” the
team members if their work doesn't meet the pre-determined standard.

Team members can do little to improve their job satisfaction under transactional
leadership. The leader could give team members some control of their income/reward by using
incentives that encourage even higher standards or greater productivity. Alternatively, a
transactional leader could practice “management by exception”, whereby, rather than rewarding
better work, he/she would take corrective action if the required standards were not met.

Transactional leadership is just a way of managing rather a true leadership style as the
focus is on the short-term tasks. It has serious limitations for knowledge based or creative
work, but remains a common style in many organizations.

1 Transformational Leadership

A person with this leadership style is a true leader who inspires his or her team
constantly with a shared vision of the future. Transformational leaders are highly visible, and
spend a lot of time communicating. They don't necessarily lead from the front, as they tend to
delegate responsibility amongst their team. While their enthusiasm is often infectious, they
generally need lo be supported by “details people”.

In many organizations, both transactional and transformational leadership are needed.
The transactional leaders (or managers) ensure that routine work is done reliably, while
transformational leaders look after initiatives that add value.

While the transformational leadership approach is often highly effective, there is no one
‘right” way to lead or manage that suits all situations. To choose the most effective approach
for you, you must consider the following:

- The skill levels and experience of your team.
- The work involved (routine or new and creative).
- The organizational environment (stable, radical changing, conservative or adventure).

- Time available.
- Your own preferred or natural style.

It should be understood that a good leader will find he/she switching institutively
between styles according to the people and work they are dealing with. This is often referred to
as ‘situational leadership'. This is believed to be a 'force’ which are involved between the
followers, the leader and the situation, some examples include:
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- Using an authoritarian style on a new employee who is just learning the job. The
leader is competent and a good coach. The employee is motivated to learn a new skill.
The situation is a new environment for the employee.

- Using a participative style with a team of workers who know their job. The
leader knows the problem but does not have all the information. The employees know
their jobs and want to become part of the team.

- Using a delegative style with a worker who knows more about the job than
oneself. One cannot do everything. The employee needs to take ownership of her job.
Also, the situation might call for you to be at other places, doing other things.

- Using the major three viz: authoritarian, participative and delegative. For
example, telling ones employees that a procedure is not working correctly and a new
one must be established is authoritarian. Asking for their ideas and input on creating a
new procedure is participative. The delegation of the task in order to implement the new
procedure is democratic.

Trade Dispute Management Strategies in Nigeria

Trade dispute on terms is inevitable; however, the results of trade dispute are not
predetermined. Trade dispute might escalate and lead to non-productive results, or can be
beneficially resolved and lead to quality final products. Therefore, learning to manage trade
dispute is integral to a high performance team.

Trade dispute management is the principle that all disputes cannot necessarily be
resolved, but learning how to manage disputes can decrease the odds of non-productive
escalation. Therefore, trade dispute management involves acquiring skills related to dispute
resolution, self-awareness about disputes modes, dispute communication skills, and
establishing structure for management of dispute in your environment, physiologically, we
respond to dispute in one of two ways - we want to "get away from dispute™ or we are ready to
take on anyone who comes our way".

Trade dispute management in Nigeria takes place at two levels namely: internal
machinery which is collective bargaining based on the conditions of services.

The second level is external machinery, which is based on statutory laws of the states
regarding industrial relations. The actors involved in any conflict/dispute will first want to
employ the internal machinery in the settlement of the conflict through collective bargaining
process.

Section 55 of the Trade Unions Acts of 1973 defines trade disputes as "Disputes
between workers and employers or workers which is connected with employment or conditions
of work of any person”. In other words, trade dispute can be referred to as industrial conflict.
However, because of the destructive effects of industrial conflict, certain measures have now
been taken in the Trade Disputes Acts of 1976 to minimize industrial unrests. These procedures
according to Hammed, (2002) emphasize eight steps to be taken in the management/resolution
of conflict.

The Trade Disputes Act, 1976 acknowledges the role of voluntary grievances procedure
in the management of trade disputes and thus requires parties to a dispute to first attempt
settling their disagreement by the existing agreed procedures for management of dispute.

The second step is when step taken above fails, both parties to the dispute have to meet
under an agreed presiding mediator to both parties. The mediator will be saddled with the
responsibility of amicable management of dispute.
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The third step is if an agreement could not be reached under above mentioned within 14
days from the date mediator was appointed. Then the dispute has to be reported to the minister
of Labour within 14 days of the end of the first days.

The fourth step is that if the Minister is not satisfied with the steps taken above, he
should issue to the parties in writing specifying the steps, which is expected to be "taken to
satisfy those requirements.

Therefore, if the Minister is satisfied with all the steps taken so far but the dispute is not
yet resolved, he would now exercise his power by appointing a conciliator.

In the same vein, the conciliator appointed would try to effect settlement within 14 days
from the date of his appointment. If settlement is reached he would report the terms back to the
Minister of Labour, but if settlement could not be reached, he would still have to report back to
the Minister stating the reasons.

The next step to be taken would be for the Minister of Labour to report the issues of
dispute to the Industrial Arbitration Panel (I.A.P) within 14 days of receiving the negative
report from the conciliator. The I.A.P. would now go ahead in passing its award if there is no
objection from any of the parties involved in the disputes. However, the Minister would have it
published in an official gazette, hence, it becomes binding on both parties.

The last step on the other hand is that if there is an objection from any of the parties to
disputes within time prescribed and in accordance with the stated procedures, the Minister
would have to transfer the case to the National Industrial Court (N.I.C) whose decision would
then be final on the parties to the dispute.

The foregoing constitute attempts at peaceful management of trade disputes, are
intended to avoid a situation where unions and employers both seeking to advance their interest
by force and violence, threatening the maintenance of the system and May even be destructive.
In such a situation, dispute instead of being a means of inducing agreement might result in class
warfare, disorganization, alienating and life-threatening work environments, gross inequalities
in income and power damage to national economy Otobo & Omole (1987).

Objectives of the study
The main objective of the study is to assess the extent to which leadership styles affect
intra-union disputes management. While the specific objectives are to:

i. identify the various leadership styles adopted by trade union leaders in Oyo
State,

ii. determine the relative effects of each of the leadership styles on intra union
disputes management strategies, and,

iii. determine the composite effect of the union leadership style on intra union
disputes management strategies in Oyo State public service.

Research Questions

The following research questions would be answered:

1) What are the various leadership style(s) adopted by the union leaders in Oyo
State public service?

2) What are the relative and composite effects of the leadership styles on intra
union dispute management strategies in Oyo State public services?
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Methodology
The descriptive survey research design of expo-facto was adopted in this study.

This enhance the collection of data from the study population which was made up of
trade union leaders, executives and members of the three purposive selected industrial unions in
Oyo state. These unions are: The Nigerian Union of Teachers (NUT), Nigerian Union of Local
Government Employees (NULGE), Medical and Health Workers Union of Nigeria (MHWUN).
The choice of these three unions was based on their size and activities within the public sector
of the Oyo state economy. A simple random sampling technique was used to select 20% of the
total population of all the members which is 241 and all executives.

Leadership Styles as Factors in Intra-union Disputes Management scale (0.77) was used
for data collection. To achieve the reliability of the instrument, a pilot study was conducted at
National Union of Posts and Telecommunication Employee (NUPTE) using 50 respondents.
To ensure the consistency of the questionnaire, a Pearson product moment correlation
coefficient of 0.77 was ascertained, this confirmed the reliability of the instrument. The
questionnaire was administered on 287 respondents, 267 were retrieved, while 250 were valid
and used for analysis. Data were analyzed using multiple regressions at 0.05 level of
significant.

Results and Interpretation

Table 1 (a): These tables show the various leadership styles adopted by the union leaders

Variable Unstandardized Standardized F Sig.

ent ent

B SF (B) Beta

coefficient

(Constant) -9.169 1.029 -8.499 .000
Democratic .859 .065 357 13.241 .000
Autocratic 920 101 294 9.139 .000
Transformational .867 .080 .306 10.863 .000
Transactional .640 .148 116 4.312 .000
Bureaucratic 1.169 183 .208 6.401 .000
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Table 1 (b):
Variable Unstandardized Standardized F Sig.
ent Coefficient
B SF(B) Beta coefficient
(Constant) .832 .763 1.090 .279
Democratic 142 .068 .066 2.106 .038
Autocratic .355 .055 227 6.459 .000
Transformational 1.047 .079 .389 13,326 .000
Transactional 1.187 .091 334 12.996 .000
Bureaucratic 1.168 .083 426 14.000 .000

From the tables above, it was revealed that the various leadership styles adopted by the
union leaders, are democratic, bureaucratic, autocratic, transformational and transactional on
were significant among the rank and file members as well as among the leaders themselves
with (B =.357. P <0.05), autocratic (B-.294, P < 0.05), transformational ( = .306, P < 0.05),
transactional (f = .116, P < 0.05) and bureaucratic (f = .208, P < 0.05) respectively. Therefore,
it implies that the independent variables predicted on the dependent variables.

Table 2 (a): the relative and composite effects of the leadership styles on intra-union
dispute management strategies.

Source of variation Df SD MS F-Ratio Sig. of P
Regression 8141.579 5 1628.316 442.609 .000
Residual 529.762 144 3.679
Total 8671,340 149

R = .969

Adjusted R = 0.939

Adjusted R®> = 0.937

Table 2 (b):

Source of variation Df SD MS F-Ratio Sig. of P
Regression 1043.246 5 208.459 298.459 .000
Residual 65.714 94 .669
Total 1108.960 99

R = 970

Adjusted R = 0.941

Adjusted R> = 0.938
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From the above tables 4.9 (a and b) it was found that the joint effect of the leadership
styles (automatic, democratic, transformational, transactional and bureaucratic) on intra trade
disputes management was significant respectively among the rank - and - file members as well
as among the leaders themselves. (F (5,144) = 442.609, P < 0.05) and (F (5, 94) = 298.459, P =
0.05) respectively. However, the variation accounted for by the independent variable was .939
and 941 respectively. This, therefore, implies that the independent variables will jointly
influence the dependence variable.

However, their relative contributions were indicated as follows: Democratic (f = 357),
Transformational (B - 306), autocratic (p = .294) Bureaucratic ( = .208) and Transactional (f =
.116) on the part of rank -and - file. While on the part of the leaders, relative contribution of
independent variables on trade dispute management was indicated as: transformational (p =
.389), Transactional (f = .426), Bureaucratic ( = -334), Democratic (B = .227) and Autocratic
(B - .066).

Discussion of Findings

These findings correlated with that of Adesina (2008) when he identified three
leadership styles as autocratic, democratic and laissez-faire. However, Adesina (2008) like this
study concludes that the style mostly preferred is dictated by the condition prevalent in an
organization. The study went further to indicate that much is however achieved under
democratic leaders because, the leaders believe in unity of purpose and the workers are ready to
work sacrificially to achieve a common goal.

On autocratic leadership style reverse is the case because workers tend to do what they
can do, such a leader believes he/she knows all and subordinates tend to keep vital information
and useful suggestions to themselves. This is agreement with the result of this finding because
attributes such as “Democratic leaders are partly cooperative and partly assertive” and
"Democratic leaders use good communicating skills in making trade dispute were ranked high”.
This indicate that for any effective dispute management, union leaders need to embrace
democratic option which will involve the members and even the opposing sides such that it will
involve effective communication between the parties.

In the same vein, Ogundairo (2004) indicates that there is a significant positive
relationship between democratic leadership style and teachers' attitude to works and there is
also a negatively significant relationship between autocratic leadership style and teachers'
attitude to work. She reported that the principal's leadership styles that meets the belonging
needs of staff, understanding their individual differences and cater and stimulate their attitude
to develop positive and healthy attitude towards their work. This also is in line with the results
of this findings where it revealed that among the various leadership styles adopted by the union
leaders, democratic style ranked the highest and is significant among rank-and-file as well as
leaders towards dispute management.

The findings of this study conform to the observation of Atata (1995) when he
identified two leadership styles namely autocratic and democratic styles. He stated that
authoritarian leadership style is a veritable motivational factor while democratic leadership
style induces more successful community development programme. However, Atata (1995)
like this study concludes that leaders should employ both autocratic and democratic styles in
achieving community development goals. The opinion is in consonant with the result of this
finding where it was found that democratic ranked highest while autocratic ranked second
respectively. This therefore, implies that leaders can switch between styles based on the nature
of dispute, the work involved and the organizational environment for effective intra union
dispute management.
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Babajide (2001) identified four distinct leadership styles among male and female
managers in the banking industry as authoritarians, persuasive, exploitative and democratic.
She stated that automatic leaders are usually domineering in approach and also not allow their
subordinates to contribute to the growth of the organization while democratic leader usually
consider the opinion of their subordinates in decision making. This is in line with the findings
of this study where it was revealed that for any effective dispute management union leaders
need to employ democratic option which involves all the members and even the opposition
sides, such that it will involve effective communication between the two parties.

Several studies (Homwell, 2006; Chades, 2008 and Adeogun, 2010) have examined
transformational leadership. Homwell (2006) examined the display of transformational and
transactional leadership behaviours. In studies, researchers found evidence for the existence of
transformational leadership behaviours in each culture of an organization. This is also in line
with the findings of the study where it shows that leaders who employed transformational style
would greatly enhanced motivation and morality of the rank and file as of members as well as
leaders.

Recommendations
The following recommendations are hereby made:

1. For effective dispute management, union leaders should be able to switch
institutively between leadership styles for effective trade dispute management.

2. Union leaders should build trust and maintains it towards the follower, for effective
dispute management in all situation, leaders must take the characteristics and
situations of their subordinates into consideration.

3. Leaders should know that dispute management requires acquiring some certain
skills related to dispute management, thus lead to effective management of dispute,
this leaders should be sent out for training programmes to equip them for better
understanding of styles of leading to forestall peace and harmony.

Conclusion
This study investigated the leadership styles as factors in intra-union trade dispute
management strategies in selected unions in Oyo state public service.

It is however, pertinent to note that in all the literature reviewed no one source to
specify a particular approach on how to manage or resolve industrial dispute. In order words,
we need to recognize all the leadership styles to disputes management, although, the style we
choose is partly influenced by the situation and nature of dispute. However, leadership styles is
an important issue and it is crucial to the success of any organization but due to the increased
globalization of today's business environment a better understanding of effectiveness of
different styles of leadership may vary with individual background and cultural orientations.
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